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FOREWORD 


This paper purports to assemble and describe the pertinent and 
varied legislative provisions dealing with “equal pay for work of equal 
value" in 14 countries including Canada. The report analyzes the methods 
the countries have used to implement the principle of equal pay and the 
success of the method chosen. The report contains classification and 
analysis of the main features and significant provisions of the legislation 
surveyed. The analysis begins with two international instruments: the 
International Labour Organization's (ILO) Convention No. 100 and 
Article 119 of the Treaty of Rome. The countries surveyed include those 
of the European Economic Community, Canada, Sweden, Australia and the 
United States of America. Virtually all of the references used in 
preparation of this document are in the English language, although many 
refer to legislation, regulations and implementation experience in 
non-English speaking countries. The references frequently contain 
extracts, paraphrasing and loose translations, perhaps second or third 
hand, from the non-English original material. To ensure accurate transla- 
tion, the reader is directed to the authors of the references quoted or 
indicated in the footnotes or to the legislation and literature of the 
language of origin. Supervisory assistance in the preparation of this 
document was provided by Labour Canada's Economics and Industrial Relations 
Research Branch. 


'» Je @ejede7*. Dee 
ifs’ Di Gol sethc 38 aa! peeok 
sedis «' Mise et ee base 


i 


INTRODUCTION 


This paper analyzes the methods which the industrialized 
countries have adopted to realize the principle of equal pay. The criteria 
used to determine when women are entitled to equal pay and the success of 
implementation of the policy will be examined. 


The phrase “equal pay for equal work” will include equal pay for 
work that is “substantially similar” in terms of its content and working 
conditions. The phrase “equal pay for work of equal value" or “comparable 
worth” will extend to jobs which are not similar, yet have been rated of 
equal value, in most cases by using a job evaluation technique. 


There are two international instruments which have influenced the 
development of equal pay legislation. The first is Convention No. 100 
(1951), Equal Remuneration Between Men and Women, of the International 
Labour Organization (ILO). The second is Article 119 of the Treaty of Rome 
which provides for equal pay in the European Economic Community. Please 
refer to Appendices 1 and 2 for the integral texts of these instruments. 


ILO CONVENTION NO. 100 


Article 2 of this convention states that signatory nations 
shall “ensure the application to all workers of the principle of equal 
remuneration for men and women workers for work of equal value". The 
convention does not define the phrase equal value yet Article l(a) defines 
remuneration to include "the ordinary, basic or minimum wage or salary and 
any additional emoluments whatsoever payable directly or indirectly, 
whether in cash or in kind, by the employer to the worker and arising out 
of the worker's employment". Article 3 of the convention recommends the 
use of job evaluation as the method of measuring work value. 


Once a convention is adopted, all member governments are to 
submit the convention within one year to the national legislative body to 
be enacted in the form of national legislation or to require other 
appropriate action. If the legislative body ratifies the convention a 
formal ratification is made. Member nations are obliged to ensure that the 
national law and practice comply with the ratified convention-! The ILO 
Cannot compel nations to implement a convention; instead it reports on the 
conditions within the member countries in an annual report, The Report of 
the Committee of Experts on the Application of Conventions and 
Recommendations. 


lBellace, Janice R., "A Foreign Perspective”, in E. Robert Livernash (ed.), 
Comparable Worth Issues and Alternatives, Washington, D.C.: Equal 
Employment Advisory Council, 1980, p. 140. 


THE TREATY OF ROME 


In 1957 six nations in Western Europe signed the Treaty of Rome 
which established the European Economic Community (EEC). There are now ten 
member states: Germany, Belgium, France, Italy, Netherlands, United 
Kingdom, Ireland, Denmark, Luxembourg, and Greece. 


Article 119 states the European Community's equal pay provision: 


Each member State shall during the first stage ensure 
and subsequently maintain the application of the principle 
that men and women should receive equal pay for equal 
work...- “Pay” means the ordinary basic or minimum wage or 
salary and any other consideration, whether in cash or in 
kind, which the worker receives, directly or indirectly, 
in respect of his employment from his employer. 


Community law operates on two levels: that of the community, and 
that of the individual member state. The individual countries create their 
own binding norms, and the community has control procedures in the form of 


the European Court of Justice to bring the member states under pressure to 
comply with community law. 


The first stage of implementation of Article 119 of the Treaty of 
Rome was to be reached by December 31, 1961. Article 119 speaks of “equal 
pay for equal work" and not “equal pay for work of equal value” as does 


Convention No. 100. The ten member states have also ratified Convention 
No. 100 (ILO). 


The European Court of Justice ensures compliance with community 
law (Article 164). There are three types of action: 


(1) actions brought by officials of the community against 
the organs of the EEC, i.e. in staff cases within the 
internal law of the organization (Article 179 of the 
Rome Treaty); 


(2) preliminary rulings requested by national tribunals 
concerning the interpretation of community rules 
(Article 177 of the Rome Treaty); 


(3) actions brought by the Commission - the “watchdog” of 
the organization - against member states for infringe- 
ment of community law (Article 169 of the Rome 
Treaty)?. 


2Landau, C.E-, “Recent Legislation and Case Law in the EEC on Sex Equality 
in Employment”, International Labour Review, Vol. 123, No. l, 
January-February 1984, p. 54. 


Oi bid. ops 56. 


PRELIMINARY RULINGS 


Preliminary rulings provide a uniform interpretation of community 
rules. The European Court of Justice (ECJ) has developed common law for 
definitions of "pay", “equality”, “direct and indirect discrimination" and 
“onus of proof”.4 


The national court of any member state may submit a request for a 
preliminary ruling. The lower courts may request a preliminary ruling when 
there is a problem in interpreting the community rules. National courts 
which have no right of appeal must refer a case to ECJ for a prelimary 
ruling where there is a problem with interpretation. 


There have been eight preliminary rulings so far; three in 
Belgium and five in the United Kingdom. The first seven rulings dealt with 
Article 119 and the Equal Pay Directive. 


THE EQUAL PAY DIRECTIVE 1975 


The Equal Pay Directive of 1975 is made up of ten articles. 
Article 1 states that the principle of equal pay outlined in Article 119 
means “for the same work or for work to which equal value is attributed.” 
It does not define what amounts to equal value. Article 1 also requires 
the “elimination of all discrimination on grounds of sex with regard to all 
aspects and conditions of remuneration". Article 1 sets out the "principle 
of equal pay” and the remaining articles set out what measures must be 
taken to implement the principle. 


Article 1 specifically requires that any job evaluation system 
which is used must exclude sex discrimination. Article 2 gives the wronged 
individual the right to have his or her complaint heard by a judicial 
body. 


The member countries are under an obligation to “abolish all 
discrimination between men and women arising from laws, regulations or 
administrative provisions which is contrary to the principle of equal pay”. 
Article 4 requires that any collective agreements which contain any form of 
discrimination are declared void or amended. 


The Economic Community was to report on the status of equal pay 
in the member states by 1979. The European Commission studied technical 
compliance with the Equal Pay Directive. 


4Landau, C.E-, “Recent Legislation and Case Law in the EEC on Sex Equality 
in Employment", International Labour Review, Vol. 123, No. l, 
January-February aes ° 


SLandau, C-.E., "Judicial Decision”, in Women at Work, No. 2, 1983, p. 8. 

075/117 BEC. 

7Bellace, p- 144, refers to the Commission of the European Communities, 
“Report of the Commission to the Council on the Application as of 


February 12, 1978, of the Principle of Equal Pay for Men and Women", 
COM 7S(/ Line tinal-of Jannary, 16-1979. 


a 


The Commission noted that some members" national legislation did 
not comply with the Equal Pay Directive. As a result the European Commis-—- 
sion initiated proceedings against seven states (Article 69). Most of the 
countries tried to meet the complaint before the action proceeded further. 


There have been two judgments so far. "The small number of 
judgments underlines the efficacy of the infringement procedures..."8 


The first case is The Commission v- Grand Duchy of Luxembourg. 
The court found that Luxembourg violated the Equal Pay Directive. "By not 


adopting within the period prescribed...the measures necessary to eliminate 
discrimination in the conditions for the grant of head household allowances 
to civil servants, the Grand Duchy of Luxembourg has failed to fulfill one 
of the obligations under the EEC treaty".? 


The second case was the Commission v. United Kingdom. 10 There 
was no provision in the Equal Pay Act 1970, for a woman to claim equal pay 
for work of equal value if there was no job evaluation scheme and there is 
no obligation to carry out job evaluation. Also the Act did not make it 
possible to challenge indirect discrimination. This amounted to an 
infringement of the treaty obligations of Article 119 and the Equal Pay 
Directive. The result of this case was a draft amendment to the Equal 
Pay Act of 1970 which the British Parliament introduced to correct the 
deficiencies, the Equal Pay Regulations were also to be amended by the 
Equal Pay (Amendment) Regulations, 1983, which were to be in force January 
1984. 


All of the member states have introduced equality legislation 
except Greece, which is covered by a national collective agreement. l2 


8iandau, C.E., “Recent Legislation and Case Law in the EEC on Sex Equality 
in Employment”, International Labour Review, Vol. 123, No. 1, 
January-February 1984, p. 61. 

oThid<n. 61. 

10[Case 61/81 (1982), CMGR 284]. 

llLandau, op. cit., p- 62. 


l2Greece is to pass a new law on equality in 1984. 


AUSTRALIA 


In the Australian federal system, most industrial and labour 
relations matters are within the jurisdiction of the states. Parliament 
has authority under the federal constitution to enact legislation to 
provide for conciliation and arbitration of disputes which extend beyond 
the jurisdiction of the states. 


Each state has legislation which establishes a tribunal to handle 
industrial disputes within its own jurisdiction. The Commonwealth 
Conciliation and Arbitration Commission, the most important single 
authority, is a federal tribunal. The state tribunals usually follow the 
awards and standards set out by the federal tribunal yet some diversity in 
awards exists. pppoe wate hy one half the Australian work force is covered 
by federal awards. 3 


The federal and state law is called the “compulsory arbitration 
system", yet voluntary conciliation and arbitration is also used. Collec- 
tive bargaining is encouraged. There are two kinds of bargaining: 

(1) certified and registered industrial agreements which are deemed awards 
of the commission once they are certified, and (2) autonomous collective 
bargaining.14 


Australia has a complex method of centralized wage setting which 
is performed by the federal and state tribunals. The tribunal sets an 
"award" for each category of worker; this is similar to a minimum wage 
which must be paid for each job regardless of sex. 


Historically, occupations were categorized according to whether 
they were predominantly male or female. For male occupations, the minimum 
wage was set at a level to enable a man to support his family. The rate 
for female occupations was set to support a single woman. !5 


Until 1950, the basic wage of a woman was 54% of the males' basic 
wage. During the war, women who worked at mens' jobs got up to 90% of the 
male rate. After the war (1950), the federal tribunal made a decision to 
set wages for women at 75% of male wages. 16 


13Bellace, Janice R., “A Foreign Perspective", in E. Robert Livernash 


(ed.), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 164. 


14Nienwenhuysen, J.P., “Equal Pay for Women in Australia, 
Journal of Social Economics, No. 1, 1974, p. 98. 


International 


l5Gregory, R.-G.-, and Duncan, R.C., "Segmented Labor Market Theories and the 
Australian Experience of Equal Pay for Women", Journal of Post Keynesian 
Economics, Vol. 111, No. 3, Spring 1981, p.- 406. 


lOIbid., p- 406. 


The federal tribunal introduced “equal pay for equal work" in the 
equal pay decision of June 19, 1969. The Commission also set up stages of 
development where rates of pay for females would increase from 85% in 
October 1969 to 100% in January 1972. In 1972, the Federal Arbitration 
Commission heard a second equal pay case. At this time only about 182 of 
the female work force had benefitted from the 1969 decision because female 
occupations were excluded from equal pay- The Commission stated that 
“equal pay for equal work" was too narrow, and the ruling was extended to 
“equal pay for work of equal value”. The Commonwealth Commission wanted 
full implementation by 1975.17 The new principle was stated as 
follows: 


(1) The principle of “equal pay for work of equal value” will be 
applied to all awards of the Commission. By “equal pay for work 
of equal value” we mean the fixation of award wage rates by a 
consideration of the work performed irrespective of the sex of 
the worker. The principle will apply to both adults and juniors. 
Because the male minimum wage takes account of family considera- 
tions it will not apply to females. 


(2) Adoption of the new principle that female rates be determined by 
work value comparisons without regard to the sex of the employees 
concerned. Differentiations between male rates in awards of the 
Commission have traditionally been founded on work value investi- 
gations of various occupational groups or classifications. The 
gap between the level of male and female rates in awards gener- 
ally is greater than the gap, if any, in the comparative value of 
work performed by the two sexes because rates for female classi- 
fications in the same award have generally been fixed without a 
comparative evaluation of the work performed by males and 
females. 


(3) The new principle may be applied by agreement or arbitration... 
(and) 


(4) Implementation of the new principle by arbitration will call for 
the exercise of the broad judgment which has characterised work 
value inquiries. 


Implementation has been very fast, the 25% differential in wage 
rates in 1964 dropped to 7% in 1977.19 Since 1975, sex has not been a 


17Ni enwenhuysen, J.P., “Equal Pay for Women in Australia”, International 
Journal of Social Economics, *No- 1, 1974, %pp-, 200-101. 


18Ibid., pp. 101-102. 
19Bellace, Janice R., "A Foreign Perspective”, in E. Robert Livernash (ed.), 


Comparable Worth Issues and Alternatives, Washington, D.C.: Equal 
Employment Advisory Council, 1980, p. 164. 


relevant criterion in the wage setting process. Between 1969 and 1975 pay 
discrimination based on sex was eliminated, yet there was little effect on 
occupational segregation.20 


AWARDS 

The remaining differential may be due to “over-awards". 
Employers may pay an amount of money over the award which has been set. 
Employers often make over-award payments, the tribunal sets the minimum 
wage rate for workers and the parties may negotiate for more through the 
collective bargaining process. "The over-award wage is sensitive to market 
factors and the inherent bargaining power of certain groups of workers. 
Consequently, unions in male-dominated industries are often able to secure 
large over-award payments which workers in female-dominated industries do 
not receive”. 


RESPONSE TO THE EQUAL PAY DECISIONS 


There is a trend towards increasing the presence of female 
employees in the work force. The proportion of female workers to all 
workers in the work force has increased from 27% in 1947 to 37% in 
1978.22 The equal pay decisions increased the average earnings of a 
full-time woman worker by 30% in comparison with the full-time male worker. 
Gregory and Duncan combined these two facts to determine the effect of the 
legislation on income distribution and unemployment. Between 1964 and 1976 
the female work force share of total wages increased from 18% to 24%. This 
is a very large increase. Gregory and Duncan estimated that there was an 
increase of only two percentage points between 1950 and 1964. The increase 
between 1964 and 1976 is predominantly a result of the change in relative 
wages; the change in work force participation also contributed to the 
increase. 


Female unemployment in this period was hard to measure because 
much female unemployment was hidden. It was also hard to determine its 
impact because the country introduced quotas to protect women's wages in 
textiles against highly competitive countries. Tariffs were also imposed 
to protect Australian workers. 


20Gregory and Duncan, “Segmented Labor Market Theories and the Australian 
Experience of Equal Pay for Women", Journal of Post Keynesian Economics, 


Vol. i125 bo. 3.) springs 98ll7 pn. 404. 

2lBellace, Janice R., "A Foreign Perspective”, in E. Robert Livernash 
(ed.), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 166. 

22Gregory and Duncan, op. cit., p. 416. 


23 Tbids).. pease e's 
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In the years when the relative wages of women increased the most, 
1973-74, the largest increase in the rate of unemployment for women was 10% 
or 0.29% of the labour force. It may be concluded that female unemployment 
has been unresponsive to the equal pay decision. 


Gregory said the only group which suffered was teenage girls aged 
16 to 19. This group's unemployment rate is higher than that of the boys 
in the same age groupe It is hoped that this will encourage girls to 
remain in school and break the segregation barrier which causes crowding in 
the lower levels. 


UNIONS 


“Unions are the keystone to both implementation of equal pay for 
work of equal value principle and to the assuagement of the fears of male 
unionists".22 Female unionism in Australia has increased from 35% to 47% 
from 1969 to 1979, while male unionism has increased from 53% to 60%. A 
change in the female membership of a union will usually generate change in 
favour of women's pay increases and decreased wage differentials.26 


CONCLUSIONS 


The cost of equal pay has been high yet in 1972 the Commission 
said: "The community is prepared to accept the concept of equal pay for 
females and should therefore be paspanes to accept the economic 
consequences of this decision"”.2 


Bruce Whittingham, an Australian analyst, is quoted as saying 
that the result has been neither economic ruin nor increased unemployment 
for women. 

The employment rate of men has declined, but the 
participation of women in the workforce has 

improved markedly. Women now make up 37% of the 
labour force (from 30% before the legislation) and 
they are paid 76% of mens' wages. They have also 
increased their weekly working time by four hours.28 


24cregory, R.G., and Duncan, R.C., “Segmented Labor Market Theories and the 
Australian Experience of Equal Pay for Women", Journal of Post Keynesian 
Economics, Vol. 111, No. 3, Spring 1981, p. 416. 


25Thorton, Margaret, “(UN) equal pay for work of equal value", Journal of 
Industrial Relations, Vol. 23, No. 4, 1981, p. 478. 


26Tbid. 

27Nieuwenhuysen, J. and Hicks, J., “Equal Pay for Women in Australia and 
New Zealand", in Barrie Pettman (ed.), Equal Pay for Women, Hemisphere 
Publishing Corporation, 1977, p. 80. 


28Ward, Olivia, “Grappling With the Wage Gap”, The Toronto Star, 
February 26, 1984. 


Bt epee 


Equal pay has narrowed but not eliminated the wage gap. Closing 
the gap further will require the removal of occupational segregation. 
Women's wages have increased faster than men's; yet it has not been 
demonstrated that there has been an attempt to restore pay relativities 


with payments over the award rate.2 


29Fccles, Sandra, “The Role of Women in the Australian Labour Market: 
A Survey of the Literature", Journal of Industrial Relations, Vol. 24, 


No. 10.3, September 1982, p. 326. 


th Cie 
BELGIUM 


LEGISLATION 


Collective Labour Agreement No. 25 was concluded October 15, 
1975. This is a national collective agreement between employers and trade 
unions concerning equal pay. A Royal decree of December 9, 1975, made it 
legally binding. Article 1 of the collective agreement states that “equal 
pay for men and women implies, for the same work or for work of equal 
value, the elimination of all discrimination based on sex". This agreement 
complies with the EEC Equal Pay Directive on equal pay for work of equal 
value.39 The government has stated that, in principle, no statutory provi- 
sions contrary to the principle of equal pay exist and any which do are 
void (Article 4). 


IMPLEMENTATION 


Under Article 5 an employee or his or her representative may 
institute proceedings to apply the principle of equal pay- Trade unions 
have an independent power to defend the rights of their members; they do 
not need their members' authorization to bring an action and may even do so 
against the members' wishes. There are two possible remedies if the 
collective agreement fails to comply with the principle of equal pay. The 
first is to go before the Council of State and the employment tribunals. 
This is available if the agreement has been given binding force by royal 
decree. The Council of State gives judgment on applications for annulment 
of Acts and Regulations of an administrative authority. The Council of 
State may declare provisions null and void. The parties will apply to a 
labour tribunal if the agreement has not been given binding effect. The 
second remedy is available to employees in the public sector. These 
employees are entitled to institute proceedings before the labour court if 
there is a failure of Article 47a of the Law of April 12, 1965, which 
protects employees’ remuneration.3! Article 6 provides for a committee of 
experts to be set up to advise the court or tribunal on the application of 
the principle of equal pay. 


There have been very few equal pay cases under Collective Agree- 
ment No. 25. The Belgian government says this is because complaints are 
usually processed by trade unions so there is no official notice of the 
complaint. Another factor may be that women are not aware of the discri- 
mination or, if they are aware, they do not complain. Workers may be 
afraid of dismissal even though they are protected by Agreement No. 25. 
There may also be indirect discrimination which is hard for the complainant 
to prove. 


30"Draft EEC Commission Report on Equal Pay", European Industrial Relations 
Review, No. 58, November 1978, p. 16. 


SIT ideny Nowe O.) ple 2G. 


32Tbid. 
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Article 7 provides protection for an employee who seeks appli- 
cation of the equal pay principle. An employer may not terminate an 
employment relationship nor unilaterally amend conditions of employment 
because an application has been made. The burden is on the employer to 
establish that dismissal was not due to any action by an employee to seek 
enforcement of his or her rights. If an employer must reinstate an 
employee, he or she must pay the employee any lost wages. If the employee 
is not reinstated, the employer must compensate the employee with six 
months gross pay or an amount equal to the actual damages. 


The Labour Law Inspectorate is responsible for on the spot 
compliance inspections with Collective Agreement No. 25. The Minister of 
Labour directed the labour inspectorate to pay particular attention to the 
application of equal pay and to provide day long briefing sessions. 

Article 8 provides that the text of Agreement No. 25 must be annexed to 
work regulations to notify employees of their rights. The Commission on 
Employment of Women has published a brochure which explains the contents of 
the collective agreement to employees. This brochure was sent to the 
management boards of every undertaking. 34 


COMMISSION ON THE EMPLOYMENT OF WOMEN 


The Commission on the Employment of Women (CTF) was established 
in 1974 as an administrative unit of the Ministry of Labour and Employment. 
It is a tripartite advisory body which can act on the request of a Minister 
or at its own discretion. The CTF conducted an analysis of collective 
agreements negotiated at industry level. The report recommended that the 
Ministry of Labour and Employment appoint an ad hoc committee to study job 
evaluation and its effect on the implementation of the principle of equal 
pay. This study is important because the Belgian government thought it 
would encounter the greatest difficulty in a a the principle of 
equal pay in the area of job classifications. 3 


JOB CLASSIFICATION 


Article 3 states that job evaluation methods must not discri- 
minate on the basis of sex in criteria, weighting, or the manner in which 
the factors are translated into pay scales. There are two types of job 
classification: (1) “traditional classification” where rates of pay are 
laid down for the most common categories of worker: skilled, specialized, 
and unskilled, (2) a general method of job evaluation which classifies by 
points and involves the use of 28 evaluation criteria which are transformed 


33"Draft EEC Commission Report on Equal Pay", European Industrial Relations 
Review, No. 58, November 1978, p.- 20. 
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35Bellace, Janice R.-, "A Foreign Perspective", in E. Robert Livernash 


(ed-), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 154. 
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into numerical values. The criteria are based on the complexity or diffi- 
culty of the job, the amount of physical effort, training, professional 
qualifications or experience and the degree of independence or responsi- 
bility in carrying out the work. 


The report of the CTF concluded that there are still many areas 
of pay discrimination between men and women in Belgium. An example is that 
female manual workers in the dairy produce section of Belgium's food 
industry continue to have minimum rates lower than those of their male 
counterparts. There is also evidence of indirect discrimination arising 
from factors such as physical strength and the weightings used in job 
evaluation. In some cases, lower grades are still exclusively composed of 
women while men accede to the higher grade jobs . 37 A survey in 1980 showed 
the wage differential between men and women to be 29.3%, while only 18.4% 
of Belgian women complained of wage discrimination. 38 


36"Draft EEC Commission Report on Equal Pay", European Industrial Relations 
Review, No. 58, November 1978, p. 30. 


37"Belgium, Some Still More Equal Than Others", European Industrial 
Relations Review, No. 52, p. 4. 


38"kqual Pay Wages in the European Economic Community", Women at Work, 
Nose 2- cL9S2, Ds (6 
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CANADA - FEDERAL 


CONSTITUTIONAL CONSIDERATIONS 


Legislation relating to “property and civil rights” (s.92 
Constitution Act, 1867) comes within the provincial jurisdiction; this 
includes laws which relate to labour and to the employment relation. The 
Parliament of Canada is given jurisdiction over certain subject areas under 
s.-9l1 of the Constitution Act, 1867, areas which are excepted by s.92. The 
Canadian Human Rights Act applies to all federal works and undertakings, 
companies that fall under the federal jurisdiction, and the federal public 
service. This covers approximately 10% of the country's labour force. The 
Canada Labour Code applies to all of the above with the exception of the 
federal public service. More precisely, the Code applies to: 


(1) Works or undertakings connecting a province with another province 
or country, such as railways, bus operations, trucking, pipe- 
lines, ferries, tunnels, bridges, canals and telegraph, telephone 
and cable systems. 


(2) All extra-provincial shipping and services connected with such 
shipping, e.g., longshoring. 


(3) Air transport, aircraft and airports. 
(4) Radio and television broadcasting. 
(5) Banks. 


(6) Defined operations of specific works that have been declared to 
be for the general advantage of Canada or of two or more 
provinces, such as flour, feed and seed cleaning mills, feed 
warehouses, grain elevators, and uranium mining and processing. 

(7) Federal Crown corporations where they are engaged in works or 
undertakings that all fall within section 91 of the Constitution 
Act, 1867, or where they are an agency of the Crown, e.g., the 
Canadian Broadcasting Corporation and the St. Lawrence Seaway 
Authority. 


HISTORICAL OVERVIEW 

The first federal legislation dealing with equal pay was enacted 
in 1956 in the form of the Female Employees Equal Pay Act (8-4). This Act 
was revoked and consolidated into the Canada Labour Code in 1966-67. In 
1970, the Canada Labour Code expanded the scope of the original act by 
changing “identical or substantially identical work" to “same or similar 


39,abour Standards in Canada, 1984 edition, Legislative Analysis and 
Research, Labour Canada, p.- l. 
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work" and limited it to the same establishment. Section 38.1 of the Code 
read as follows: 


38.1(1) No employer shall establish or maintain 
differences in wages between male and female 
employees, employed in the same industrial estab- 
lishment, who are performing, under the same or 
similar working conditions, the same or similar 
work on jobs requiring the same or similar skill, 
effort and responsibility. 


(2) Payment to male and female employees of 
different wage does not constitute a violation of 
subsection (1) if the difference is based on any 
factor or factors other than sex that justify 
such a difference. 


A number of court decisions have discussed the application of 
s-38.1 (1970) of the Code. The Federal Court of Appeal stated that “work" 
had its normal literal meaning and did not mean an accumulation of skills 
which could allow a conclusion that work may be substantially the same even 
though the job duties and services may be quite different .40 Moreover, 
once the conditions of s.38.1 were met the onus shifted to the employer to 
establish a defence. The defence needs only to raise a reasonable doubt as 
to the existence of discrimination. This places a heavy burden on the 
complainant and may account for the lack of success of complaints in 
federal cases under the provisions of the previous Act. 


PRESENT STATE OF THE LAW 


In 1978, the Parliament of Canada enacted the Canadian Human 
Rights Act (CHRA), which complied with the International Labour Organiza- 
tion Convention No. 100. When Canada ratified the convention it made a 
binding commitment to ensure the application of equal remuneration for 
men and women workers for work of equal value. This includes the use of 
objective methods of job evaluation and co-operation with employers and 
workers" organizations in implementing the principle. This commitment also 
applies to the provinces. 


The equal wage provisions of the CHRA were incorporated into the 
Canada Labour Code in 1978. Under the present Code, labour inspectors can 
either file a complaint with or notify the Canadian Human Rights Commission 
(CHRC), or use the powers conferred by the Code to settle the matter where 


40Re Harris et al. and Bell Canada, [1975] 58 D.C.R- (3d)(610 (F.C.) 
p.e6105 


4lxnoppers, B., and Ward, L-L., “Equal Pay and Quebec's Charter of Human 
Rights and Freedoms", in C. Ramkhawamsingh Singh (ed-.), (UN) Equal Pay: 


Canadian and International Perspectives, Ontario Institute for Studies in 
Education, Department of Sociology, Toronto, 1979, p. 43. 
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wage discrimination is suspected s.38.1. Sections 63 to 68 and s.76 out- 
line the administration of the Code and the power of inspection as it 
relates to wages. Labour Canada is given responsibility for inspection of 
wage discrimination as well as determining the amount awarded when discri- 
mination is found (s-65). There is no specific direction in either statute 
to check for discriminatory provisions in collective agreements. 


Since the creation of the CHRC in 1979, 63 complaints have been 
filed and 17 cases were resolved in favour of the complainant. These cases 
affected 4 600 employees at a cost of $20 million in retroactive pay to 
groups of employees who were underpaid .42 


In 1982, two major complaints were settled. The first involved 
over 3 000 people and $17 million in back pay with a total annual salary 
increase of $12 million. Another settlement affected 200 people and 
involved more than $280 000 in back pay and a salary increase of about 
$150 000. Eight complaints were dismissed because they were not within the 
jurisdiction of the federal government or comparisons showed the jobs were 
not of equal value. Some investigations were not completed because of 
limited resources.43 Many complaints are settled without going to court. 
Often when an employer is faced with a potentially expensive judgment he or 
she will find it advantageous to settle out of court. 


The CHRA provides a means for investigating complaints and nego- 
tiating settlements. The CHRC has a strong administrative role, it 
investigates complaints and provides advice and conciliation services. The 
CHRC may provide remedies such as fines and is also responsible for 
educating the public. 


The anti-discrimination provisions of the CHRA apply to federal 
employees. The purpose of the Act is to give effect to the following 
principle, enunciated in section 2 of the Act: 


The purpose of this Act is to extend the present 
laws in Canada to give effect, within the purview 
of matters coming within the legislative authority 
of the Parliament of Canada to the principle that 
every individual should have an equal opportunity 
with other individuals to make for himself or 
herself the life that he or she is able and wishes 
to have, consistent with his or her duties and 
obligations as a member of society, without being 
hindered in or prevented from doing so by discri- 
minatory practices based on race, national or 
ethnic origin, colour, religion, age, sex, marital 
Status, family status, disability or conviction 
for an offence for which a pardon has been 
granted. 


42uard, Olivia, “Grappling with the Wage Gap”, Toronto Star, 
February 26, 1984. 


43canadian Human Rights Commission, Annual Report, 1982, p. 27. 
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Part 1 of the Act defines discriminatory practices. Section 3 
states that sex is one of the prohibited grounds of discrimination. 
Discriminatory practices are defined in sections 5 to 13; the relevant 
sections for employment are sections 7 to 10. Section 7 deals with 
discrimination in employment generally. It states: 


It is discriminatory practice, directly or indirectly, 


(a) to refuse to employ or continue to employ 
any individual, or 


(b) in the course of employment, to differentiate 
adversely in relation to an employee 


on a prohibited ground of discrimination. 


Section 10 prohibits adoption by an employer or employer organi- 
zation of a policy or agreement which tends to deprive an individual or 
class of individuals of employment opportunities on a prohibited ground of 
discrimination. 


Section 11 deals specifically with equal wages. It stipulates 
that: 


(1) It is a discriminatory practice for an 
employer to establish or maintain differences in 
wages between male and female employees employed in 
the same establishment who are performing work of 
equal value. 


(2) In assessing the value of work performed 
by employees employed in the same establishment 
the criterion to be applied is the composite of 
the skill, effort and responsibility required in 
the performance of the work and the conditions 
under which the work is performed. 


(2.1) Separate establishments established or 
maintained by an employer solely or principally for 
the purpose of establishing or maintaining differ- 
ences in wage between male and female employees 
shall be deemed for the purposes of this section to 
be a single establishment. 


(3) Notwithstanding subsection (1), it is not a 
discriminatory practice to pay to male and female 
employees different wages if the difference is 
based on a factor prescribed by guidelines issued 
by the Canadian Human Rights Commission pursuant to 
subsection 22(2) to be a reasonable factor that 
justifies the difference. 


ae 


(4) For greater certainty, sex does not consti- 
tute a reasonable factor justifying a difference in 
wages. 


(5) An employer shall not reduce wages in order 
to eliminate a discriminatory practice described in 
this section. 


(6) For the purposes of this section, "wages" 
means any form of remuneration payable for work 
performed by an individual and includes salaries, 
commissions, vacation pay, dismissal wages, 
bonuses, reasonable value for board, rent, housing, 
lodging, payments in kind, employer contributions 
to pension funds or plans, long-term disability 
plans and all forms of health insurance plans and 
any other advantage, received directly or indi- 
rectly from the individual's employer. 


Section 14 provides exceptions to discriminatory practices if an 
employer establishes a bona fide occupational requirement. This exception 
allows employment decisions which would otherwise be discriminatory 
practices. Section 11(3) allows for a difference in pay if it is based on 
a reasonable factor which is free of sex bias. Reasonable factors have 
been prescribed in the guidelines44 issued by the CHRC pursuant to s.22(2) 
and are included in Appendix 3. There are nine reasonable factors which 
may justify wage differences: different performance ratings, seniority, 
red circling, rehabilitation assignments, demotion pay procedure, phased-in 
wage reductions, temporary training, labour shortage and change in work 
performed. 


IMPLEMENTATION 


Part LILI of the Act contains the mechanism for implementing the 
goals of the Act. The CHRA relies substantially on complaints initiated by 
the victim. A complaint must be filed by an individual or a group of indi- 
viduals who have reasonable grounds for believing that a person is engaging 
or has engaged in a discriminatory practice (s.32(1))- The Commission may 
refuse to deal with a complaint without the victim's consent (s.32(2)), and 
may initiate procedures itself and investigate a complaint where it 
believes there are reasonable grounds to do so. The Commission is required 
to deal with any complaint filed unless there has been a failure to exhaust 
other grievance or review procedures or the complaint is trivial, 
frivolous, vexatious or made in bad faith (s.33). 


44e qual Pay for Work of Equal Value, Interpretation Guide for Section 11 of 


the Canadian Human Rights Act, Canadian Human Rights Commission, Minister 
of Supply and Services Canada, 1983. 


45See Appendix 1. 
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The Commission has an investigation procedure designed to include 
the employer, the employees, and their representatives. The possibility of 
conciliation is examined at each stage of the investigation. Once a 
complaint is received the Commission must determine whether the complaint 
is within its jurisdiction. Once jurisdiction is established the Commis- 
sion may appoint an investigator (s.35) who will submit a report to the 
Commission and recommend that the complaint be dismissed or pursued (s.36). 
If the complaint is neither settled during the investigation nor dismissed, 
then a conciliator may be appointed who will attempt to settle the 
complaint (s.37(1)). The Commission may approve or reject the terms of 
settlement (s.38). 


The Commission may, at any stage after the filing of a complaint, 
appoint a human rights tribunal to inquire into the complaint (s.39(1)). 
The tribunal follows the principles of natural justice. It notifies all 
parties of the investigation to allow them to appear before the tribunal 
and present evidence and witnesses. At the end of the inquiry, the 
tribunal may order a respondent to cease discriminatory practice, order 
compensation for damages, or reinstate an employee. Section 45 prohibits 
intimidation or discrimination against anyone who makes a complaint or 
assists in initiation or prosecution of a complaint. 


It is an offence to fail to comply with the terms of any settle- 
ment (s.46(b)), to obstruct a tribunal or investigator (s.35(3)), or to 
reduce wages to eliminate discrimination (s.11(5)). The punishment for an 
offence under s.46(1) is a fine of up to $50 000 for employers or 
employers' associations and up to $5 000 for all others. 


To process complaints under s.1ll, the Commission has equal pay 
consultants who are specialists in the area of compensation and job 
evaluation. The Commission's approach is advisory; it analyzes compen- 
sation systems to check for discriminatory practices. It also has a 
conciliatory role; the emphasis being on voluntary compliance rather than 
the punishment of offenders. 


Section 11 provides for “equal pay for work of equal value"; 
this goes beyond "equal pay for equal work”. 


Under the equal pay for equal value concept (in 
contrast to the usual provision for equal pay in 
the same or like work), jobs of a quite different 
nature, such as white collar'and blue collar, may 
be compared by using job evaluation techniques to 
determine whether they have the same intrinsic 
value. 


The first concept deals with overt wage discrimination based on 
sex. The second concept is broader and attacks the wage gap which results 
from the fact that most working women are employed in female-dominated 


46campbell, John G., “Equal Pay for Work of Equal Value in the Federal 
Public Service of Canada”, Compensation Review, Third Quarter, 1983, 
p- 43. 
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occupations where the value of the work has been traditionally underrated. 

Equal pay for work of equal value goes further to equalize the treatment of 
male and female employees. It must be realized that this concept does not 

deal with the problem of job segregation itself. 


Equal Wages Guidelines have been adopted under the CHRA to 
further assess the value of work performed by employees employed in the 
same establishment. Under s.11(2) four factors are taken into account to 
assess a job's value: skill, mental or physical effort, responsibility and 
working conditions.4/ These factors are further defined in guidelines (see 
Appendix 4). 


PROCEDURE UNDER THE CHRA 


A complainant must establish that his or her job and jobs in the 
same category are performed predominantly by their own sex and that the job 
to which the comparison is to be made is performed mostly by the opposite 
sex. There is a reluctance to set an exact percentage composition of a 
group as a prerequisite to a complaint. This is because it is feared that 
the employer could escape an “equal pay” complaint by hiring a few women 
into the higher paid group. 


The next step is to ensure that the two groups work for the same 
employer in the same establishment under federal jurisdiction. The CHRA 
takes into account regional economic disparities in its definition of 
establishment. 


An establishment refers to all buildings, works or 
other installations of an employer's business that 
are located within the limits of a municipality, a 
municipal district, a metropolitan area, a county or 
or the national capital region, whichever is the 
largest, or such larger geographic limits that may be 
established by the employer or jointly by the 
employer and the union. 


The purpose of this definition is "...to serve both as a means of 
preventing too limited a comparison (such as within the immediate oe 
area of an employee), and as a protection for regional rate structures”. 0 


47See Appendix 2. From Interpretation Guide, s.1l, CHRA, pp. 3-4, 1983, 
p-.- 144. 


48cadieux, Rita, “Notes for an Address to Public Affairs International", 
Canadian Human Rights Commission, Toronto, April 23, 1980, p. 7. 
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Employers must administer equal pay within the same establishment. In most 
cases the establishment defined in the employer's remuneration system will 
be accepted as long as it is not drawn up to avoid equal pay legislation. 
If the employer's pay scale varies according to region for the same job 
then the region is considered as being the establishment. If the Sens 
uses a uniform scale, the entire organization wil be the establishment. 1 


JOB EVALUATION 


After a preliminary investigation confirms an equal pay complaint 
the process of comparing the value of jobs begins. The Commission has 
compensation experts who use job evaluation based on actual work done. An 
investigator visits the workplace, sees the work done, interviews employees 
about their tasks, and talks to the employer. The value of the work is 
then assessed on the basis of the four criteria: skill, effort, responsi- 
bility and working conditions. If it is found that the complainant group 
is underpaid a settlement will be attempted. Proposals and counter- 
proposals will be made, and if no settlement is reached the Commission may 
decide to establish a tribunal which may order a settlement. 92 


COLLECTIVE BARGAINING 


Collective bargaining may be an effective way to remove wage 
discrimination. The problem is that neither side has made a serious effort 
to use collective agreements to incorporate the principle of equal pay for 
work of equal value. In Canada, approximately one third of the total 
eligible labour force is unionized. Approximately 23% of the women workers 
and 40% of the men workers are union members yet women only represent 11% 
of the executive positions in trade unions.23 Women are predominantly 
employed in the unorganized sector of the labour force: white collar, 
clerical and sales occupations. Thus they are less likely to be union 
members. When women do become members of a union, they are even less 
likely to hold the influential jobs. 


One study found a ratio of women's wages to men's wages in the 
Same narrowly defined occupation within the same establishment to be .82. 
In unionized establishments the gap was smaller, a ratio of .90. Unions 
appear to be an effective way of raising women's wages relative to men's. 
Two possible explanations have been made: unions may bargain for equal pay 
out of concern for the minority position of women, or they may be Puy ins to 
protect male jobs from the competition of females paid a lower wage. 4 


Sleadieux, Rita, "Notes for an Address to Public Affairs International”, 
Canadian Human Rights Commission, Toronto, April 23, 1980, p. 8. 
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PROVINCIAL LEGISLATION 


Québec has provided for equal pay for equal value in its Charter 
of Human Rights and Freedoms (s.19).- All the other provinces and terri- 
tories, with the exception of New Brunswick, have similar legislation which 
provides for equal pay for equal work. In New Brunswick, equal pay is 
dealt with in the general anti-discrimination provisions of the Human 
Rights Code. 


The legislation prohibits an employer from discriminating in 
wages paid to female and male employees who perform the same or similar 
work under the same or similar conditions in jobs which require similar 
skill, effort and responsibility. In most provinces it is specified that 
the work compared must be in the same establishment. All the acts provide 
for a defence for the employer if the difference in pay is based ona 
factor other than sex. Some provinces provide further defences such as 
merit, seniority and quantity or quality of production. A comparative 
chart of Canadian federal and provincial legislation is included in 
Appendix 5. 


CONCLUDING REMARKS 


A problem which exists under the current legislation is a lack of 
awareness on the part of employees. Many employees do not know what equal 
pay means and often do not understand the difference between equal pay for 
equal work and equal pay for work of equal value. There is also confusion 
when it is stated that women earn 60% of what men earn. It is not clear 
that this is also accounted for by occupational segregation. 


Many employees may be aware of the legislation yet hesitate to 
lodge a complaint for fear of losing their jobs. There is protection 
against firing, but other kinds of pressure exist. Presently the effec- 
tiveness of the law depends on the individual's willingness to lodge a 
complaint. The law's existence and its purpose should be more widely 
publicized. 


The current legislation limits work and pay comparisons to the 
same establishment.2? The ILO does not use this limitation in Convention 
No. 100. Legislation in Ireland and the Netherlands also may be consulted 
for guidance in this respect. 


Exceptions provided by the legislation, in the form of 
"reasonable factors"2© other than sex, limit the effectiveness of the Act. 
Women's groups have complained that the addition of two new factors, labour 
shortage and change in work performed, will limit the effectiveness of the 
Act by producing loopholes which may take into account market forces. The 
problem in this respect is that market forces reflect biases and stereo- 
types of women's work. 


9 5Equal Pay for Work of Equal Value, Interpretation Guide for section 11 of 
the CHRA Canadian Human Rights Commission, Minister of Supply and 
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Smaller companies do not have job evaluation schemes. A solution 
for this may be to establish independent experts provided by the state, as 
in the United Kingdom, or to use “equality officers" to evaluate jobs as in 
Ireland. Employers must be given guidance on how to comply with the 
legislation. 


Federal and provincial governments can play a leading role in 
setting an example for the private sector. The federal Treasury Board is 
the largest employer and has moved forward by settling a number of 
complaints on the basis of equal value, but no systemic studies or signi- 
ficant voluntary actions have been undertaken by governments to date. 
Neither the Commission nor Labour Canada has initiated complaints so far. 
The participation of women in the work force has increased dramatically in 
the last decade and will continue to increase in the years ahead. Guidance 
is needed on how to detect wage gaps and how to advise employers to remedy 
discrimination. 


03> 
DENMARK 


HISTORICAL BACKGROUND 


In April 1973 a National Collective Agreement covering the most 
important and most numerous sectors was made by the Confederation of 
Employees (LO) and the Confederation of Employers (DA). This agreement was 
to abolish any wage discrimination existing in a National Collective 
Agreement. A mediation proposal, submitted as the basis of the Central 
Agreement of April 1973, provided that: 


-- the agreed hourly rate of the “standard wage" for women 
shall be fixed at the same amount as for men, including 
the cost of living allowance and the other agreed 
supplements payable in respect of all time worked, with 
the exception of the heavy work allowance; 


-- agreed “minimum wage” hourly rates for adults, including 
the cost-of-living allowance, are to be fixed uniformly 
for both men and women; 


-- daily, weekly or monthly rates are to be governed by the 
Same rules; and 


-- piece-rates or rates of pay with bonuses are to be fixed 
without regard to sex. / 


The European Commission requested more in the form of legislation 
to comply with the Equal Pay Directive of 1976. As a result the Danish 
government introduced a Bill for equal pay for men and women which was 
enacted as Law No. 32 on February 4, 1976. Article 1 of the law imposes an 
obligation on any employer who employs men and women for the same work to 
pay them the same wages for like work, "if he is not already obliged to do 
so under a collective agreement". The law reinforces existing collective 
agreement provisions and ensures that all employees including those who are 
unorganized are protected against discrimination. 


Article 6 of the Law of 1976 provides that an employee who 
believes his or her employer has not complied with the obligation to pay 
equal wages in accordance with the law may institute proceedings before the 
courts. Special tribunals exist for labour disputes which have juris- 
diction to hear claims of workers who are entitled to equal pay under a 
collective agreement. Proceedings may be instituted under the Equal Pay 
Law of 1976 by an employee or by an employee organization on behalf of an 
employee. 


5’7"praft EEC Commission Report on Equal Pay", European Industrial Relations 
Review, No. 58, November 1978, p. 1/7. 
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There have been no cases to date; the Danish government feels 
that this shows effective implementation of the principle of equal pay. It 
is also a result of the fact that the parties resolve complaints of failure 
to comply among themselves. 


Article 3 provides that, if an employee is dismissed after he or 
she has exercised his right to be paid equally under the law, then an 
employer must pay the employee a fixed amount in compensation determined by 
the length of time he has been employed and the circumstances of the case; 
this compensation is limited to a maximum of 26 weeks pay. Article 4 
extends the protection of Article 3 to employees covered by a collective 
agreement if the collective agreement does not already contain a protective 
provision for unjustified dismissal .60 


ENFORCEMENT 


Trade unions supervise themselves in implementation of collective 
agreements, and to an extent they also supervise employees who are not 
union members- A “Council for Equality” was set up by the government to 
review the implementation of the principle of equal pay- There is no 
state control, “in view of the fact it would be contrary to Danish practice 
and to the national legal system". 61 


The government states that there are no legislative or admin- 
istrative provisions which are incompatible with the equal pay principle. 
The government, employers, employees and their representatives have agreed 
that any agreement or contract of employment which is contrary to the equal 
pay principle will be null and void under the terms of the Central 
Agreement of 1973 and Law No. 32 of 1976.62 In view of the fact that both 
sides of industry have recognized the principle it should not be difficult 
to implement it. 


THE EQUALITY COUNCIL 


The "Council for Equality” was established on the Prime 
Minister's authority in 1975. The Council consists of representatives from 
both sides of industry and from some of the women's organizations. The 
Council has a government appointed chairman. The role of the Council is to 
advise the government on matters relating to equality between men and 
women.©3 The Council has also distributed a brochure on the provisions of 


59"praft EEC Commission Report on Equal Pay”, European Industrial Relations 
Review, No. 58, November 1978, p. 24. 
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the law and the agreement on equal pay. This brochure contains advice on 
how to institute proceedings and receive compensation. This brochure was 
sent to all libraries, workplaces and town halls to educate the public .64 


The Law of 1976 is complementary to the national collective 
agreement since Article 1 provides that the law only covers those who are 
not organized. For this reason, the national agreement remains important, 
it eliminated wage discrimination between men and women which still existed 
under previous agreements. 


JOB EVALUATION 


The collective agreement system draws a distinction between 
skilled and unskilled workers. This distinction is based on apprenticeship 
only. There are no different classifications or separate categories for 
men and women. The criteria for fixing individual rates of pay are 
independent of sex; yet there is some criticism of the distinction between 
skilled and unskilled workers because very few women complete their 
apprenticeship.®5 Only the very large companies have job evaluation 
programs. 


INFRINGEMENT PROCEEDINGS BY THE EUROPEAN COMMISSION 


In March 1979, the European Commission initiated infringement 
proceedings against Denmark on the grounds that the 1976 Equal Pay Law did 
not comply with the Equal Pay Directive because it guaranteed equal pay for 
the same work and not for work of equal value. The Danish government 
believes it has complied with the directive. In the report to the 
International Labour Office, Denmark stated that 


the scope given to this principle in practice corresponds 
to the notion of equal remuneration for “work of equal 
value" adopted by the Convention, owing to the broad 
interpretation of the notion of “same work", adopted by 
the social partners and by the Labour Court. 


64"Draft EEC Commission Report on Equal Pay”, European Industrial Relations 
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A survey of women's wages in nine common market countries was 
done in July 1980. It reported that 16% of the women in Denmark specifi- 
cally reported wage discrimination compared to a high of 41% in Germany . 97 


THE ANTI-DISCRIMINATION BILL 


A new Bill to reinforce existing collective agreements and to 
ensure that all employees are protected against discrimination on the 
grounds of sex, among others, came into force July 1, 1978. The Bill 
provides for equal treatment of men and women who seek employment. 
Article 1 states: “there shall be no discrimination, whether direct or 
indirect” on the stated grounds. Where equivalent obligations exist in 
collective agreements they continue to apply; this legislation is 
Supplementary and does not supersede existing collective agreements. 08 


There is provision for exceptions to the law such as maternity 
leave provisions. Specific protections are not named and there is a 
special procedure to seek an exemption in s.ll of the Bill. Under this 
procedure, the Minister who has responsibility for the undertaking may 
approve the exemption if "it is of importance for the performance of 
certain jobs and for the training for such jobs that the persons performing 
them are of a specified sex”. 


The Minister must also get the opinions of the Ministry of Labour 
and the Equality Council. The Bill does not give new investigatory powers 
to the Equality Council, it concentrates on “establishing compensation 
rights for apetteved employees and liability sanctions for errant 
employers" .© 


When an employee has a successful claim of discrimination, the 
employer will have to compensate the employee and pay a fine to the 
exchequer. The amount of payment is not limited and is established by the 
Civil Courts. /0 
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FEDERAL REPUBLIC OF GERMANY 


LEGISLATIVE HISTORY 


The Constitution of the Federal Republic of Germany (May 8, 
1949) establishes equality of treatment to all persons regardless of sex. 
The Constitution or Basic Law states that "men and women have equal rights” 
and “nobody may be placed either at an advantage or disadvantage because of 
his or her sex". (Article 2 and 3). In 1955, the German Federal Labour 
Court interpreted Article 3 as requiring equal pay for work of equal value. 
The German government thought that this was sufficient to comply with the 
EEC Directive on Equal Pay. The European Commission (EC) did not agree and 
threatened enforcement proceedings to achieve full compliance with the 
directives. 


The EC did not feel that the constitutional guarantee was enough 
because, although no law can contravene a constitutional right (which has 
the status of enforceable law), if two constitutional rights conflict the 
court may give one precedence, and several Labour Court decisions have 
placed Article 3 rights second to the freedom to contract. This would 
allow an employee and employer to enter any contract they choose. The 
effect of this is to weaken the equality principle. 


In one case, a Labour Court rejected an equal pay claim on the 
grounds that the alleged inequalities were not “of a general kind” so they 
were not contrary to the Constitution. The case was brought by a union 
which represented women who worked at a photographic laboratory. The union 
claimed the women did not receive equal pay since they received smaller 
bonuses than the men and in some cases no bonus. The company successfully 
argued that the men's bonuses were merit awards which were worked out on an 
individual basis. The Court stated that the bonuses were not discrimi- 
natory because they did not represent a "general" payment to men./2 The 
union appealed the case to the Federal Labour Court, and said the decision 
was "a complete denial of EEC equality rights" and “the clearest proof that 
the constitutional provisions are of little practical assistance to women 
at work". 


An Act Respecting Equality of Treatment for Men and Women at the 
Workplace (1980) was formulated pursuant to the EC's threatened action. 
The new Act covers both equal pay and equal opportunities. This new legis- 
lation shows that the government accepts the need for legislation which 
supplements the Constitution. The new legislation provides an addition 
to the Civil Code. The equal pay section provides that "No employment 
contract may establish lower levels of pay for one sex than the other for 
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work which is the same or of equal value"./4 In the explanatory note, the 
government explained that work of equal value should be determined by 
objective criteria included in work studies which may be provided for in 
collective agreements. 


The new law also includes more general anti-discrimination 
principles. It provides that “An employer may not disadvantage an employee 
on grounds of sex with regard to the terms of any employment contract or in 
measures particularly concerning the establishment of new employment 
contracts, promotion, work rules or dismissal"./6 Government officials 
have stated that this principle is to apply to all discrimination both 
direct and indirect. 


LEGAL ACTION 


An employee may institute proceedings before a Labour Court 
(such courts exist at the federal and district levels) under Article 3 of 
the Basic Law of 1949. It is also possible for a number of people to be 
represented in a claim for equal pay- Parties to a collective agreement 
may institute proceedings to secure application of the provisions of the 
collective agreement. Judgments of the Federal Labour Court on the 
principle of equal pay are rare; when there is an obvious breach of the 


law, the employer will not usually appeal or apply for review of the 
judgment. 


Under the new law an individual employee no longer has the burden 
of proof. The employee will have the right to ask the employer for the 
reasons for the alleged discrimination. The burden has been reversed and 
placed on the employer whose discrimination is alleged in court./8 The 
employee need only show "good cause” for the complaint and the onus then 
shifts to the employer to show the reason for his or her action and to 
prove it was for a non-discriminatory reason. 


An employee may claim in Labour Court that he or she has been 
wrongfully dismissed. Article 138 of the Civil Code provides that 
dismissal of an employee who has defended his or her interests or asserted 
his or her rights is contrary to public policy and is null and void. 
Article 84(3) of the Law of January 5, 1972, on the organization of an 
undertaking further provides that an employee may not suffer injury as a 
result of having lodged a complaint. A dismissal as a result of lodging 
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such a complaint is null and void (Article 134 Civil Code). There is also 
a law for protection against dismissal which provides that a dismissal 
which is unjustified on social grounds is null and void. A socially 
unjustified dismissal would include dismissal which results from an 
employee seeking compliance with the principle of equal pay./9 


Under the new law the Court may award compensation for actual 
loss suffered. Claims for compensation must be made within two years of 
the action which is complained of or the employee's right will be lost. 


JOB CLASSIFICATION 


Job evaluation is fairly common in Germany. In general, it is a 
joint effort of the employer and the union and is contained in the collec- 
tive agreement. Two methods are commonly used: factor comparison and 
point rating. The relation between the ranking of jobs and the wage scales 
is left up to collective bargaining. 


There has been a lot of controversy over the underevaluation of 
traditionally female jobs. A special “women's deduction" was used in 
calculating women's wages. The Labour Court decided that this was uncon- 
stitutional. Employers then created a new “light work" grade for evalua- 
ting jobs. These grades were based on the physical demands of the job and 
not on the sex of the worker. Yet the effect was that these grades became 
almost exclusively applicable to female workers.82 The unions felt that 
this new category was a form of indirect discrimination. The “light work” 
grade overemphasized physical strength and underemphasized other job 
characteristics such as “dexterity, responsibility, precision, resilience 
and monotonous concentration". 


The government formed a committee to study this problem and in 
1969, it made recommendations to develop objective assessment of job 
demands. Another report, in 1975, recommended that a new kind of job 
evaluation system be developed to reflect an objective assessment of job 
demands and a subjective assessment of its effects.84 Ina report to the 
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the ILO of June 1980, the German government stated that progress had been 
made towards the implementation of the equal pay principle yet it was still 
not possible to abolish all wage groups for light work. 85 


COLLECTIVE AGREEMENTS 


Over 90% of the German work force is employed in jobs covered by 
a collective agreement. Article 3 of the Basic Law is a positive rule of 
law and is directly applicable to equality in pay. The result has been a 
complete invalidation of all discriminatory clauses in collective agree- 
ments. If discrimination is proved in an agreement, the provision is 
automatically null and void and the entire agreement may be invalidated .86 


The government asked the central organizations for both sides of 
industry to comply with the provisions of the equal pay directive when a 
collective agreement was applied. The central organizations agreed to 
implement the directive.8/’ article 75 of the Law of January 5, 1972, on 
the organization of undertakings and Article 6/7 of the Law of March 15, 
1974, on staff representatives must ensure that there is no discrimination 
based on sex when collective agreements are applied and when occupations 
are awarded a position on the company salary scale.88 The government has 
stated that there is no provision in the legislation, regulations or 
administration which is contrary to the principle of equal pay . 89 


CONCLUDING REMARKS 


The federal government must inform the assembly every two years 
of the progress achieved in application of Article 119 and the EEC Treaty. 
The government reports are examined by the Committee for Employment and 
Social Affairs which submits its recommendations to the Bundestag . 90 The 
report submitted by the government to the Bundestag in June 1980 notes that 
some progress has been made towards implementing equal pay, yet in compa- 
rison with other European countries, there is still room for improvement 
in eliminating the causes of existing wage differentials.9! a study in 
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1980 showed that 41% of German women workers complained or wage 
discrimination. 


The new law may be criticized because it does not provide for the 
creation of an agency to monitor the application of the law and ensure 
compliance. The government feels that existing legislation, which gives 
the work council the task of ensuring that there is "no workplace 
discrimination”, is sufficient. 
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FRANCE 


LEGISLATIVE HISTORY 


The preamble of the French Constitution of November 1946 
guarantees equality between the sexes. 94 Explicit sex differences in the 
basic wages set up by collective agreement were eliminated by a decree in 
1946. The Law of February 11, 1950, stated that wage rates which were 
established by collective bargaining must comply with the principle of 
"equal pay for equal work”. On December 22, 1972, Equal Pay Legislation 
was enacted; it was implemented by a decree on March 27, 1973. Articles 1 
and 2 of the Law (No. 72-1143) expressly sets out the principle of equal 
pay for men and women. "In respect of the same work or work of equal 
value..-all types of and criteria for job classification and upgrading 
schemes and all other bases for calculating pay, including job evaluation 
Systems, must be the same for employees of either sex" .95 Pay includes 
ordinary basic or minimum wage or salary and all benefits and supplements 
received directly or indirectly from employment. 


General equal treatment legislation exists in the Constitution 
and in the Penal Code which was amended in 1975 to render unlawful any dis- 
crimination in recruitment or dismissal on the grounds of sex. 96 Employers 
had a defence of “good cause” and in practice had little difficulty in 
persuading the Court to make an exception allowing for discrimination. 
During this period, men's annual net pay across all grades and_sectors was 
on average 33% higher than women's wages for the same period. 


In the first three years the Equal Pay Law was in force in France 
there were only 18 complaints. Most cases were settled out of court. In 
12 cases the findings were inconclusive; differences in earnings between 
men and women existed yet did not fall within the scope of the law.98 
Of the few cases which were litigated some took almost five years to be 
completed. The Industrial Court ruled in favour of female employees a 
number of times and most of these decisions were appealed by the 
employer. 99 
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Problems existed with the law which may help explain the small 
number of complaints dealt with. Confusion existed because there were many 
different laws covering pay and employment yet there was no provision that 
this specific Act should prevail in the event of conflict. Another problem 
was that compliance officers were not given enough guidance. They had 
difficulty in determining when a violation existed that made a case suit- 
able for litigation. The main criticism of the law was that it did not 
deal with discriminatory job evaluation plans. 


In 1980, a government report, combined with progress reports from 
the Economic Commission on the application of EEC requirements, put 
pressure on the French government to implement the recommendations in a new 
law. 


REFORM -— NEW LEGISLATION 


A “Law on equality in the employment field between women and men" 
was passed on July 13 and became operative July 16, 1983. The main body 
of the new law deals with equal treatment; and it also contains some new 
provisions for equal value. 


The new law applies to both the public and private sectors; 
previously there were separate laws for each.19l The law specifically 
outlaws discrimination on the grounds of sex. Stronger rights are given to 
the individual employee and to trade unions, who may now initiate and 
pursue claims for its individual members and negotiate “equality promotion” 
plans.102 One criticism of the law is that it did not go far enough 
because it does not provide for indirect discrimination. 


EMPLOYER'S DEFENCE 


Exceptions to the Equal Treatment Law will be allowed where sex 
is a “determining factor" for the exercise of a job. A specific list of 
jobs is to be published after consultation with representatives from both 
sides: the employer and employee and/or his representative. This list 
will be revised periodically (Article L 123-2). The government wants only 
a limited number of exceptions available to the employer. These provisions 
will replace the provision in the Penal Code which allowed a defence of 
"good cause" (Article 20).103 
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COLLECTIVE AGREEMENTS AND EMPLOYMENT CONTRACTS 


Any provision in an individual contract or a collective agreement 
which infringes on the equal treatment principle will be null and void. 
This excludes provisions for positive discrimination in favour of women 
(Article L 123-3) and maternity provisions (Article L 123-2). 


It is possible for "equality plans" to be negotiated at the 
"undertaking level" (#1 L 123-4); these plans are to promote equality. If 
no agreement can be reached by negotiation, the employer will be able to 
implement an “equality plan” unilaterally if he or she has first consulted 
and received an opinion from the Works Council or personnel delegates and 
the regional employment officials have not objected to the plan.104 
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ENFORCEMENT 
Extensive power was given to the labour inspectors prior to the 


new law. Labour inspectors as well as the complainant could seek redress. 
The procedure is as follows: 


Figure l 


Enforcement Procedure 


Routine investigation or complaint 


Inform labour inspector 


Investigation (conciliation board) 


Officer decides Act violated Officer decides Act not violated 
Employer may request Employee may request counter 
counter investigation investigation 


If conciliation or voluntary compliance fail - 
suit filed by the party(ies) 


Industrial tribunals 


Appeal to higher court 
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There are specific provisions to protect employees who exercise 
their rights to protection from unjust dismissal. An employee may not be 
dismissed where there is no "real and serious” reason for dismissal. A 
dismissal in this situation will be of no effect and the employee will be 
reinstated. If the employee does not want to return to work, he or she may 
be compensated at least six months' pay plus the standard dismissal 
severance payments. 106 


The new law defines equal value: 


(Article L 140-2: Every employer shall ensure equal 
pay for men and women for the same work or work of 
equal value. For the purposes of this Chapter, the 
expression “pay” means the ordinary basic or minimum 
wage or salary and all other benefits and supplements 
paid, directly or indirectly, in cash or in kind, by 
the employer to the employee in respect of the 
latter's employment.) 


1. Article L 140-2 of the Labour Code shall be 
supplemented by the following provisions: 


Work shall be considered of equal value where the 
demands placed on employees are comparable overall 
in terms of the vocational knowledge recognized by a 
title, a diploma or practice on the job, the skills 
gained from the experience acquired, and the respon- 
sibilities and physical and mental demands involved. 


Differences in pay between establishments within the 
Same undertaking may not, for the same work or work of 
equal value, be based on employees in these establish- 
ments belonging to one or other sex. 


The employer is required to provide evidence to justify any 
pay differential which exists. The employee may at this time bring forward 
evidence to support his or her claim. The Court may also order any further 
“investigative measures” it considers useful. The benefit of any doubt 
shall be exercised in favour of the employee. (Art L 140-8) as amended.) 


An individual may claim damages in court for infringement of his 
or her rights; a trade union may also initiate court actions on behalf of 
individual workers if the individual does not object (Art L 123-6 as 
amended ): 


--the government is placing considerable faith in the 
ability of the French trade unions to take the initiative 
in this field - by exercising the new rights they have now 
been given to pursue court claims for individual members 
(who might otherwise be reluctant to proceed on their own), 
and to negotiate “equality promotion plans...! 
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Under Article L 330-2 (as amended), a "Higher Council for equa- 
lity in the employment field between women and men shall be established, 
and placed under the Ministers responsible for women's rights, labour, 
employment and vocational training.” The function of this council is to 
help formulate and put into effect equality policy, to help firms implement 
“equality plans". 


EQUALITY PLANS 


Under the new law the state may assist an employer's equality 
plan if the plan constitutes exemplary action in the achievement of equa- 
lity in employment (Article 18 of the law of July 16, 1983). An annual 
progress report will be required from the employer (Article L 432-3-1). 
The “situation report", shall consist of an itemized analysis allowing an 
assessment, for each of the occupational categories in the undertaking, of 
the respective situations of women and men, such as recruitment, classi- 
fication and earnings. The report is to detail the measures to be taken 
during the year to achieve equal treatment. Copies of the report are 
available to the unions and the employees (on request). This obligation 
applies to “undertakings” with at least 300 employees in 1984, and will 
extend to those with at least 50 employees in 1985 (Article 21 of the 
law of July 16, 1983). 108 


PENALTY PROVISIONS 


The new law provides for fines of 2 000 to 20 000 francs and/or 
imprisonment of two months to a year for employers who fail to comply with 
the provision of Art L 152-1 as amended. An interesting provision is 
that the new law will allow a tribunal to defer pronouncing a final penalty 
until a specified time has passed. During this period an employer can 
formulate measures to remove discrimination and apply the equal treatment 
principle. An employer will do this in consultation with the works council 
or personnel delegates who will help to outline the measures which are 
required. At the end of this period the tribunal may go ahead and impose 
penalties, or if sufficient progress has been made it will "...pronounce a 
waiver of the penalty” (Article L-150-1-2 as amended). 
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GREECE 


New legislation to implement Greece's European Economic Community 
obligations for equal pay and equal treatment in employment was to take 
effect in early 1984 with approval from Parliament. 


The Greek Constitution of 1975, Article 22(1)(b), provides that 
"all workers irrespective of sex or other distinction shall be entitled to 
equal pay for work of equal value". Article 116(2) requires that all 
administrative decrees and agreements be in accordance with the equal pay 
principle. There are two statutes which supplement the Constitution, one 
applies the terms of ILO Convention No. 100 on equal pay to Greece. The 
second statute gives legal force to a national collective agreement made in 
February 1975, which applies equal pay to the minimum agreed wage levels. 
The principles of the national collective agreement have been held by the 
courts to apply to all wage levels not just the minimum rates. 109 


POSSIBILITY OF TAKING LEGAL ACTION 


An individual employee may take a complaint to Civil Court. 
Employees may obtain advice from the “Equality Committee”, which was 
established in 1982 to watch over all issues related to equality. 
Employees can rely on Article 4(2) of the Constitution to enforce equal 
opportunities and working conditions. Article 4(2) guarantees "equal 
rights and obligations” to men and women. It will be difficult for an 
employee to establish a case because there is no specific obligation to 
disclose information on the employer and there is no protection for an 
employee who makes a complaint. 


ENFORCEMENT 


The new law will also entitle trade unions to represent an indi- 
vidual in a civil action. Penalties for breach of the provisions may be 
imposed directly by labour inspectors in the form of administrative fines 
from 10 000 to 100 000 drachmas ($130 to $1 300). An employer may appeal 
these fines in court. 


The new law covers discrimination before, during and after the 
employment relationship. During the employment, the principle to be 
applied is that of equal pay for work of equal value. The criteria for 
determining pay must be the same for men and women; it must not discri- 
minate on the grounds of sex. If special marital benefits are to be paid, 
they are payable to either spouse, the couple will decide which is to 
receive the supplement. 
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Employees receive general protection from dismissal which occurs 
as a result of legal action or complaint by an employee to enforce the 
equal treatment principles. Employers will be exempted from equal treat- 
ment principles if the sex of the workers is a “determining factor" for the 
job. 


The new law entitles trade unions to obtain information on 
measures employers will use to implement equal treatment. Employers will 
be required to assist unions in educating employees. 


A new “sex equality section" is to be established to watch 
developments in equality and to advise individuals. This section will act 
in conjunction with the Equality Committee. Regional equality offices will 
be established to monitor developments and report to the Ministry. The 
Ministry will have a special equality section within its employment 
committee composed of a top civil servant in the Ministry, a member of the 
Equality Committee and representatives of employers and of workers to 
advise on any new legislation and how the existing measures work. 


iO 
IRELAND 


LEGISLATIVE HISTORY 


Before 1975, wage differentials based on sex and on marital 
status were widespread. To comply with the EEC Equal Pay Directive, 
Ireland enacted The Anti-discrimination (Pay) Act, July 1, 1974, which came 
into force December 31, 1975. The Act provides that women are entitled to 
equal pay for the work which is defined as the same or similar work or work 
of equal value: 


Two persons are regarded as being employed on like 
work where; 


-- both perform the same work under the same or 
similar conditions or where each is fully inter- 
changeable with the other in relation to the work; 


~~ the work performed by one is of similar nature 
to that performed by the other and any difference 
between the work performed or the conditions under 
which it is performed is infrequent or of little 
consequence in relation to the work as a whole; 


-- the work performed by one is equal in value to 
that performed by the other in terms of the demands 
it makes in relation to such matters as skill, 
physical or mental effort, responsibility and 
working conditions. 


Before The Anti-discrimination (Pay) Act became effective, the 
Irish government introduced a Bill that would have postponed the effective 


date of the Act in certain sectors because the state of the economy made 
implementation difficult. The Irish government applied to the European 
Commission for a temporary derogation from the Equal Pay Directive, the 
Commission refused the request and The Anti-discrimination (Pay) Act came 
into force as planned. This Act was amended by the The Employment Equality 
Act of June 1, 1977. 


The Act sets out three criteria for determining whether work is 
“like work” or not: (1) “Same work" applies where the work performed and 
the conditions under which it is performed are almost precisely the same 
between the men and women. This involves the actual work performed not the 
liability to perform the work. (2) “Similar nature" applies where any 
differences must be infrequent or of little importance yet need not be 
both. For example, a “heavy work" factor will only make a significant 
difference if a “high level of physical effort is involved", or if the work 
involves a "significant volume” of physical effort. (3) "Equal in value” 
is the most difficult claim to verify because it involves subjective 
assessment on the part of the equality of ficers./l 
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Equal value exists when "...work performed by one is equal in 
value to that performed by the other in terms of demands it makes in 
relation to such matters as skill, physical or mental effort, responsi- 
bility and working conditions” (Article 3(b)).lil Article 2 provides that 
a woman's employment contract must contain a clause to the effect that she 
is entitled to the same wage as a man employed in that place by the same 
employer where both perform like work. Where no such clause exists or 
there is no agreement, Article 4 provides that the terms of employment 
shall include the right to equal pay and this implied provision will 
override any agreement which may conflict with the principle of equal 
pay.112 The European Commission feels that this statute technically 
complies with the Equal Pay Directive. 


COMPLAINT PROCEDURE 


The applicant has the burden to show that an equal pay dispute 
exists. This means the employee must have asked her employer for equal pay 
with a designated man or group of men and the employer refused. Once she 
has established that a dispute exists, the claim proceeds to stage 2 or 3. 
Stage 2 applies if there is more than one applicant making a claim. This 
claim will only succeed if the equality officer finds that all claimants do 
"like work". Stage 3 is the main part of the investigation, where it must 
be established that a claimant is doing “like work" with a man within the 
terms of the Act. If it is found that the claimant is doing “like work” 
with a man then the claim proceeds to stage 4. Under stage 4 the burden of 
proof shifts to the employer. The employers may justify the difference in 
pay by establishing that it is not based on the sex of the employee.!13 


GROUNDS OTHER THAN SEX 


The Act does not indicate what the grounds other than sex may be. 
The equality officers and the Labour Court have ruled a number of grounds 
valid: compassion, threat of industrial action, age, former position in 
the compar, capacity to perform extra duties, extra qualifications and red 
circling.! 
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EQUALITY OFFICERS 


There is no systematic inspection of the application of equal pay 
in industry, yet Article 6 provides for the appointment of equality offi- 
cers who are responsible to ensure that equal pay is implemented. The 
officers can enter into the premises to get information and can inspect 
work in progress. Employers are required to supply records and documents 
to the equality officer. A person who obstructs or impedes an equality 
officer commits an offence and is liable to a fine. 


An employee, employer or the Employment Equality Agency may refer 
a dispute to the Labour Court's specially appointed equality officers for 
investigation and recommendation (Article 7). The Employment Equality 
Agency may refer a matter to an equality officer if an employer has not 
complied with the law and it is not reasonable to expect an employee to 
refer the matter to an equality officer. The equality officer carries out 
an investigation and then makes recommendations to the Court and the 
parties concerned. The recommendations are not legally binding. It is up 
to the Labour Court to order compliance with a recommendation or to con- 
sider appeals against the recommendation (Article 8). An appeal may be 
made to the High Court on a point of law. 


ENFORCEMENT 


Non-compliance with a Labour Court order may result in fines on a 
continuing basis until the order is changed. Article 9 provides protection 
to an employee who is dismissed for asserting a right to equal pay. An 
employer who dismisses an employee for this reason is deemed guilty of an 
offence and is liable to a fine. A dismissed employee may bring a legal 
action to the Labour Court. The burden is on the employer to establish 
that the dismissal was not due to the exercise of the right to equal pay. 
If the Court finds an offence was committed, a fine may be imposed on 
summary conviction for an indictable offence. The Court may also impose a 
fine on the employer to the benefit of the plantiff. This amount may not 
exceed the amount of arrears of pay that the plaintiff would be entitled 
to. 


A dismissed employee may choose the alternative remedy of 
Article 10. The Labour Court will conduct an investigation. It may then 
order the employer to pay the employee compensation equal to the remune- 
ration he or she would have received from the date of dismissal up to the 
Court order to a maximum of 104 weeks" pay. The Court may also order rein- 
Statement. If the Court's decision is not carried out within two months 
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of notification, the employer is liable on summary conviction to a fine of 
up to $180 and a further $18.00 every day the offence continues.!18 


JOB CLASSIFICATION 


The job classification which is commonly used in Ireland is the 
“traditional” type which classifies work as: unskilled, semi-skilled, 
skilled/craft, clerical, technical/administrative, professional and 
managerial. The system used and the criteria of job classification vary 
according to the nature of the different organizations. Job evaluation 
plans are rare and are used only in the large undertakings. 119 The Act 
does not refer to job evaluation. It leaves evaluating particular jobs to 
independent equality officers where disputes arise. 


IMPACT OF THE LEGISLATION 


The provisions of the Act have been widely publicized by the 
media, and employees were notified of their rights by a brochure. There 
have not been any complaints of dismissal as a result of the exercise of 
the right to claim equal pay. Sex segregation is common in Ireland and as 
a result most of the cases have been based on equal value. Since most of 
the cases have not included a job evaluation plan, the equality officer or 
Labour Court subjectively determined the value of the work based on submis-—- 
sions made by the parties.!20 [It is difficult to see how the conclusions 
of the cases were reached because the rulings are primarily intended for 
the parties concerned and not for "external" use. The opinions usually 
state the arguments of both sides and then announce the award, without 
stating the reasons behind them. 121 


Pay is defined as “any consideration whether in cash or in kind, 
which an employee receives directly or indirectly in respect of employ- 
ment”.!22 Cases have established that this definition includes bonuses and 
pension schemes (most countries do not include pensions). The Act allows a 
woman to claim equal pay with a man not only in the same establishment but 
between different establishments which belong to the same or associated 
employer so long as both are in the same town, city or locality. A survey 


118"praft EEC Commission report on Equal Pay”, European Industrial 
Relations Review, No. 58, November 1978, p. 20. 


LloTbide,. Now. 58;, p. 32. 
120Bellace, Janice R., "A Foreign Perspective”, in E. Robert Livernash 


(ed.), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 151. 


121"Treland, Equal Pay and the Law", European Industrial Relations Review 
No. 81.4. 0ctober,1 9.80. p.. 1.0. 


122tpid. 


rah. = 


done in 1980 showed that 31.7% of the women in Ireland complain of wage 
discrimination. 123 


It has been established by equal value cases that it is permis- 
sible to compare and balance different factors against each other, i.e., to 
compare and balance the demands of physical work with the concentration and 
dexterity required for specific skills. This was established in the 
Waterford Glass!24 case where the equality officer ruled that: 


the work performed by male general workers demands a 
high level of physical strength and endurance and 
sometimes is carried out in extremely unpleasant 
working conditions. However, the work performed by 
female workers requires a degree of skill, dexterity 
and concentration which is as demanding as the 
physical energy required of male general workers.129 

The decision concerning Waterford Glass was very important in 
establishing that factors such as skill and mental and physical effort may 
be balanced when comparing jobs. 126 This means that a very wide range of 
job comparisons may be made. 
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ITALY 


LEGISLATION 


The principle of equal pay for equal work is recognized as a 
right in Article 37 of the Italian Constitution of 1948: 


A working woman shall enjoy the same rights and 
shall receive the same pay for equal work as a 
working man. 


Court decisions have established this right to be mandatory and it may be 
relied on in court.12/ 


The Italian Anti-discrimination Act (December 9, 1977) provides 
for equality of treatment between men and women in employment. Article 2 
of the law provides the following: 


Women workers shall have rights to the same pay as 
men when the work required is either equal or of 
equal value. 


Common criteria for men and women must be adopted 
in formulating grading and salary structures. 


The purpose of the law was to meet the equality directives of the 
European Commission. The Italians use a non-analytical job grading system 
which is simpler than the point rating method. The Italians have also 
increased the number of job classifications. 128 


Article 19 provides for repeal of all statutory provisions which 
are contrary to the law; any such provision will be found null and void. 
Collective agreements establish basic pay and employment policy for 
categories of workers. These are based on classification which does not 
discriminate on the basis of sex. In 1979 the wage differential between 
men and women was reported as being 23.6%. 129 


IMPLEMENTATION 
The Works Inspectorate supervises implementation of employment 
laws; fines may be imposed for failure to comply. Fines may range from 
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200-000 tout 000-000lliras’ ($220 tor Slv 100) for. a violation: of tAccieves 14 
of the Act. Proceedings are instituted by the complainant. It is illegal 
to dismiss an employee for exercising this right. Law No. 533 of 

August 11, 1973, introduced new procedures for employment disputes 
involving individuals; this law is simpler and less costly and will also 
provide financial assistance from the state for individuals who cannot 
afford the legal costs. The law also provides for an optional conciliation 
procedure. 130 Complaints of discrimination under the new Act may be 
referred to an examining judge who will summon the parties involved within 
two days and take a declaration of the facts at issue. The complaint may 
be instituted by the employee or by a representative. 


When the judge finds a complaint is well founded he may order the 
employer to discontinue the discriminatory practice immediately. Appeals 
may be made to the Appeal Court. Failure to comply with an order will 
render the offender liable to a fine of 80 000 liras ($90) or three months 
imprisonment.1!31 


Many disputes may be settled by conciliation or by trade unions 
which prefer industrial action to litigation. No special agency has been 
created to monitor enforcement of the new law. However, Article 18 commits 
the government to present to Parliament an annual report on implementation 
of the Act. 
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LUXEMBOURG 


LEGISLATION 


A law was implemented June 12, 1965, which required all collec- 
tive agreements to lay down “detailed rules for the application of the 
principle of equal pay excluding any discrimination on the grounds of sex". 
The government states that no collective labour agreements exist which do 
not guarantee the implementation of the principle of equal pay. 


On July 10, 1974, a Grand Ducal Regulation was adopted to comply 
with the EEC equal pay directive. Article 1 of this regulation provides 
that all employers shall pay men and women the same pay for like work or 
work of equal value. Article 2 defines "pay" to include the ordinary basic 
or minimum wage and all benefits and supplements paid directly or indi- 
rectly. Article 3 states that remuneration must be "fixed in accordance 
with identical rules, categories and criteria in classification...and all 
other bases for calculating pay, in pene cues job evaluation, must be 
common to employees of both sexes". 133 


IMPLEMENTATION 


Article 6 of the Grand Ducal Regulation of July 10, 1974, 
provides that disputes which arise out of application of the regulations 
shall be referred to a court or tribunal of competent jurisdiction to deal 
with employment contracts. Only the person directly concerned may 
institute proceedings before the Labour Court to get compliance with the 
equal pay principle. If there is a collective agreement then any organi- 
zation which is party to the agreement may intervene and pursue the claim. 
As of 1978 there had been no actions for direct or indirect wage discri- 
mination; it appears that trade unions settle the majority of disputes.!34 
Article 4 provides that any provision in an employment contract or a 
collective agreement which does not comply with the equal pay principle is 
automatically null and void and the lower rate of pay will be replaced with 
the higher rate of pay. 


An employee who exercises the right to seek equal pay is protec- 
ted from dismissal by Articles 15(2) and 16 of the law of June 24, 1970, on 
rules governing contracts of hire for the services or manual workers and 
Article 22(6) of the co-ordinated law of November 12, 1971, on contracts 
for non-manual workers. Under these laws, the employer must notify an 
employee in writing of the reasons for dismissal. If these reasons are 
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unfair an individual may claim damages. Dismissal will be considered 

unfair if the reasons are illegal; as of 1978 there had been no such 
i. 

case. 


The Works and Mines Inspectorate is responsible for implementa- 
tion of the provisions of the regulation of July 10, 1974, under Article 5. 
The Works Inspectorate is a unit within Luxembourg's Ministry of Labour. 
The Inspectorate checks on undertakings and individual establishments for 
infringements of the regulation. As of 1978 there had been no reports of 
infringement. 136 


JOB CLASSIFICATION 


There are three main types of job classification used in 
Luxembourg: (1) classes method, a simple and non-analytical method; 
(2) factor comparison; and (3) the points method. Factor comparison and 
the points method are both analytical and are not used much. The most 
common classification is the traditional class method of placing jobs into 
categories on the basis of level of skill.13/ 


The Works Inspectorate reported to the European Commission that 
it had received no complaints and had not uncovered any violation of the 
equal pay statute. This may result from the fact that Luxembourg has a 
very small population and the economy is dominated by heavy industry so 
jobs which are traditionally undervalued in other countries do not really 
exist in Luxembourg .!38 
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NETHERLANDS 


LEGISLATION 


The Law of March 20, 1975 established a right for men and women 
to equal pay for work of equal value. Article 2 of the Law provides that 
the employment contract entitles an employee to establish against his or 
her employer entitlement to a wage equal to that normally received by an 
employee of the other sex for work of equal value. 


Articles 3 and 5 state that the entitlement to equal wages may be 
made by a comparison with the wages normally paid by the undertakings to an 
employee of the opposite sex performing work of equal value and if no such 
work exists then broadly similar work may be used. If a comparison cannot 
be made within an undertaking the employee may refer to another undertaking 
which is similar or which is engaged in the same activity. The wages will 
be considered equal if they are calculated on the same basis (i.e., wage 
scales) and non-financial benefits are taken into account. 140 


IMPLEMENTATION 


Under Article 16, action may be initiated only if an employee 
produces a reasoned opinion from the "Committee on Equal Pay” which is 
established by Article 9. It does not matter whether this opinion is 
positive or negative. The Committee is made up of five members appointed 
by the Minister of Social Affairs: two members representing the employers, 
two representing the employees and a chairman who is a Ministry 
official.!41 article 10 provides that the Committee shall, at the request 
of the employee or employer or both parties, make available a reasoned 
Opinion on the wages to which the employee is entitled under law. The 
Commission must also provide additional information required by the 
authority settling the dispute. 


Article 6 of the Extraordinary Decree of 1945 provides protection 
for an employee who exercises his or her rights. This decree makes unilat- 
eral termination of an employment contract subject to the prior authority 
of the Director of the Regional Employment office. This authority will not 


be given where the employer wants to dismiss an employee for asserting a 
right to which he or she is entitled at law. 143 
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If the Commission thinks an undertaking has acted contrary to law 
it will inform the Minister of Social Affairs and the employers concerned. 
An employee may only initiate proceedings on his or her own behalf. The 
Dutch government published a leaflet which explains the extent of the right 
and how the right can be asserted. There was also a pases campaign on 
television yet there has not been much legal action.144 The government 
states that there are no laws or regulations which are contrary to the 
principle of equal pay- Article 8 provides that any term or condition 
which provides for lower wages based on the sex of an employee is null and 
void.145 Generally, the classification systems set out in the collective 
agreements are not applied in different ways to men and women. There is no 
official inspection at the works level. A 1980 study showed that 16% of 
the women in the Netherlands complained of work discrimination and a wage 
gap of 25.2% existed at that time. 


JOB CLASSIFICATION 


The Netherlands had a national system of job evaluation in the 
late 1940s as an adjunct to the national wages policy. During the 1960s, 
this scheme was dropped, but the standardized method (GM) which was the 
basis of the national plan survived, and most firms still use some form of 
job evaluation.!47 Job evaluation techniques have become very refined. 
This is partially due to the trend of eliminating the distinction between 
blue collar and white collar workers. At present, 80% of blue collar 
workers and 40% of white collar workers are covered by a job evaluation 
plan. 148 The use of job evaluation has never been obligatory. About ten 
job evaluation systems are being used. These systems may be correlated but 
they are not identical. Simple hierarchial classification of jobs worked 
out by the firm and classification by broad categories of skilled, 
semi-skilled and unskilled workers are also used. 
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SWEDEN 


HISTORICAL BACKGROUND 


Sweden has a centralized organization of employers and a number 
of unions. These unions exercise a great deal of control over their 
members and present a united group when bargaining. Many developments in 
industrial relations are reached through collective bargaining for all 
industries. Sweden has three national unions: the Swedish Confederation 
of Trade Unions (LO), the Central Organization of Salaried Employees (TCO), 
and the Swedish Employees' Federation (SAF). 150 


The goal of the Swedish unions is to abolish low income for all 
people by narrowing the wage gap that exists between various occupations. 
The goal is to level out wage rates so all people receive the same pay. 
Women have occupied most of the low-paid positions, and as a result their 
wages have been raised. Over the years the rate of increase has been 
higher than for men.151 


Each year the wage gap has narrowed and, as of 1977, less than a 
12% difference existed. Women now earn at least 88.7% of what men earn. 
This is one of the lowest verifiable salary differentials in any of the 
industrialized countries.!52 The remaining difference is mainly due to 
job segregation. 


The SAF and LO represent 90% of the blue collar workers in 
Sweden. In 1960 they agreed to implement equal pay; they removed any 
clauses in collective agreements which discriminate against women. By 
1965, the date of completion, most collective agreements contained no 
discriminatory clauses. 


The TCO represents 50% of the white collar workers in Sweden. In 
1963 the TCO formed a joint committee with the SAF to participate in a fom 
of job evaluation called the “position classification system". This system 
classifies jobs on the basis of characteristics. It is similar to the 
national job evaluation plan used for white collar workers. The result of 
this was that the number of firms using job evaluation doubled between 1965 
and 1970.!53 
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In the early 1960s, the central bargaining units named groups 
which were to receive special treatment. The wage settlement obtained for 
them was divided into three parts: 


(1) a “low wage supplement”: an increase per hour to workers 
who earned less than 96% of what the average male worker 
earned; 


(2) a "wage increase guarantee” which gave every group not 
receiving "wage drift"!54 of a certain amount a 
supplement to bring them up to that amount; and 


(3) a “social package" which included improvements like 
accident insurance, pensions and holidays.1!55 


Each industry-wide collective agreement establishes its own 
standard of equal pay. It usually involves equal value as determined by 
a job evaluation plan. Equal pay applies to the minimum wage; collective 
bargaining determines the relation between the points rating and the 
wage. 


Individuals can enforce their collective agreement and get 
redress in the Labour Courts. It is the responsibility of the union to 
ensure that during collective bargaining men and women are treated 
equally.157 


THE NEW LAW IN SWEDEN 

In July 1979 The Equal Treatment in Working Life Act was enacted. 
It promotes the general principle of non-discrimination in working 
conditions. The Act came into force in July 1980; it covers the entire 
labour market and comprises three parts: 


(1) prohibition against sex discrimination; 


(2) employer's obligation to actively promote equality; and 


1544 wage drift is an increase in actual earnings above the central union 
scale. 


L55cook, Alice H., “Collective Bargaining in Sweden and West Germany”, in 


Re Steinberg Ratner (ed-), Equal Employment Policy, Temple University 
Press, 19850," Dp. 02. 


156Bellace, Janice R.-, "A Foreign Perspective", in E- Robert Livernash 
(ed-), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 140. 


157Cook, Op. O1t..e peo. 


- 53- 


(3) “new legal machinery": the equality ombudsman and the 
equality board. 


Section 4 of the Act incorporates into Swedish Law the principle 
of equality in relation to all conditions of work. It is “intended to 
guarantee individual justice in matters of remuneration between individual 
employees or groups of gate td of opposite sexes in the service of one 
and the same employer". |? 


A collective agreement which is concluded or approved by a 
central organization of workers may replace section 6 of the Act which 
promotes Si cmee Collective agreements are to complement the Act at the 
workplace. 60 Negotiations have been taking place for a central equal 
Opportunities agreement because parts of earlier agreements have been 
invalidated by the new law. 


THE EQUALITY OMBUDSMAN 


The “Equality Ombudsman” is a lawyer who is appointed for three 
years with responsibility for ensuring “that the provisions of the law are 
carried out..-.and assisting in other efforts to promote equality in working 
life". An individual employee, his or her representative, or the Equality 
Ombudsman may make a complaint. The ombudsman can bring a complaint on his 
or her own authority or on behalf of an individual .161 


A complainant's first recourse is to the ombudsman, who can talk 
informally to both parties and try to reach an agreement. If no solution 
is reached on a non-discrimination issue (s.-2), the employee or his or her 
representative may take the complaint to Labour Court. If the employee 
organization does not take action and the employee does not object, the 
ombudsman may take the complaint to court.!62 


If the Court finds a possible link between the complaint and the 
sex of the complainant, it will impose sanctions. In dismissal cases, the 
Court can order the employer to pay wages and employment benefits to an 
employee. The employee is also entitled to any damages suffered. Compen- 
sation may range from 16 to 48 months' pay depending on age and length of 
service. In non-dismissal cases the Court may order an employer to pay an 
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employee compensation for damages suffered,” both economic and other loss"; 
there is no limit on the amount of compensation in this case.! 


The ombudsman must also promote equality under section 3 of the 
Act. Upon a breach of section 3 the ombudsman may issue an injunction or 
may ask the Labour Court to issue an injunction. The injunction will order 
an employer to comply with the law and will set out the steps to be taken 
by the employer to comply- A “contingent penalty” may also be specified in 
the form of a fine which will be paid if the main order is not complied 
with. If the employer does not comply with the injunction or the contin- 
gent penalty, the public prosecutor will take action. The Equality 
Ombudsman may have detected these breaches by his or her own observations 
or may have been informed by reports. 164 


In conclusion, two things must be noted about Sweden's success in 
implementation: (1) most blue collar workers were already covered by a job 
evaluation plan before 1960; and (2) the attitude of the Swedish labour 
movement is conducive to equal pay. 165 


163 "sweden, the Statutory Road to Equality”, European Industrial Relations 
Review, No. 55, August 1978, p. 9. 


164Waterford Glass v. Amalgamated Transport and General Workers Union 
reported in European Industrial Relations Review, No. 55, p. 9. 


165Bellace, Janice R., "A Foreign Perspective", in E. Robert Livernash 


(ed.), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 161. 


ES 5 
THE UNITED KINGDOM 


The United Kingdom enacted equal pay legislation in 1970. In 
1971 the United Kingdom ratified Convention No. 100 and then joined the 
EEC. The Equal Pay Act was enacted with the stipulation that it was not to 
take effect until December 29, 1975; the five-year period was to give the 
employers time to adjust to the new requirements. The Act applies to 
England, Wales and Scotland; Northern Ireland has its own legislation. 166 


The Equal Pay Act 19/70, as amended by the Sex Discrimination Act 
of 1975, requires equal pay between men and women who perform the same or 
broadly similar work within the same establishment or all establishments of 
the same employer if there is a common pay system. The Act will also apply 
to dissimilar jobs if they have been rated as equal under an employer's job 
evaluation scheme (JES) (s-1(2)). 


Section 1(4) defines "like" work as work "of the same or broadly 
similar nature" with any differences between the women's work and men's 
work “not of practical importance in relation to terms and conditions of 
employment". 


If “like” work is found, the woman is still not entitled to equal 


pay if the variation in pay is “genuinely due to a material difference 
(other than sex) between her case and his" (s.1(3)). 


Under s.1(5) a woman's job can only be considered to have an 
equivalent rating to a man's if both are covered by the same job evaluation 
scheme. Job evaluations are to be rated in terms of effort, skill and 
decision. 


ENFORCEMENT PROCESS 


Three national institutions are involved in enforcement of the 
Acts: 


(1) the Advisory, Conciliation and Arbitration Service (ACAS), 
(2) the Industrial Tribunal and the Employment Appeal Tribunal (EAT), 
(3) the Central Arbitration Committee (CAC). 


The complaint process begins with an individual filing a 
complaint with the industrial tribunal. The tribunal consists of a chair- 
man (with legal training) and two lay persons who represent the employer or 
the workers. 


Hearings before the tribunal are informal and decisions are based 
On common sense and experience. Appeals on a point of law may be taken to 
the EAT. The EAT is made up of one legal worker and two or four lay 
persons. The decisions of the EAT create case law and are important in 
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clarifying the law. A few cases may be further appealed to the Court of 
Appeal. The Equal Opportunity Commission (EOC) may assist cases and has 
assisted some from the tribunal level to the European Court of Justice. 167 


A union may file a complaint with the CAC. The CAC looks at 
collective agreements and may, after a hearing, order an employer to remove 
discriminatory clauses and substitute clauses which will ensure equal 
treatment. The CAC gets its power from s.3(1) of the EPA. In some cases 
the Committee just gives advice, an informal approach is used to reach 
acceptable solutions from the parties. 


The ACAS may be used in any dispute. Its function is to prevent 
disputes from going to court. The ACAS does not have any law enforcement 
powers. All applications are automatically sent to the ACAS where a 
conciliation officer will make the applicant aware of the services of the 
Equal Opportunity Commission and will be ready to advise on all cases. 168 
The complaint procedure is illustrated in Figure 2. 
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Figure 2 


Procedure for Establishing a Claim to Equal Payl69 


Is there a job 


Burden of proof | evaluation? 


Yes No 


Is there a man 
doing like work? 


Job evaluation / 
like work 


Does the scheme 


Applicant show her work to 
be of equal value? No 
No Yes Application 
fails 
Application Practical 
Applicant fails Difference between importance 
her work and his No 
not of practical 
importance Application 
fails 
Applicant Are the differences No 
actual rather than 
contractual? Application 
fails 
es 
Material 
difference 
Res pondent Is variation Yes 
genuinely due to 
material difference Application 
fails 


No 


Application successful 


169Nandy, Dipak, “Anti-discrimination Legislation in Great Britain", in 


Ronnie Steinberg Ratner (ed-.), Equal Employment Policy, Temple University 
Press, 1980, p. 156. 
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IMPLEMENTATION OF EQUAL PAY LEGISLATION 


Women's average gross hourly earnings rose from 63.1% of men's in 
1970 (the year the EPA was passed) to a peak of 75.5% in 1977; but in later 
years it has declined steadily. In 1979 women earned 73% of what men 
earned (see Figure 3 below). There was an initial trend towards equali- 
zation which levelled out and began to decline after 1977. In the five 
years that employers had to get ready for the equal pay legislation the 


wage gap narrowed. 
Figure 3 
Women's Earnings as a Proportion of Men's Earnings, 1970-19791/1 


Women's earnings 
as % of men's 


1970 1973 1974 SPS 1976 de a L973 1979 


(Average gross hourly earnings, excluding the effect of overtime pay and 
overtime hours, of employees aged 18 and over.) 


Source: Department of Employment, New Earnings Surveys. 


170"the Wage Gap in the United Kingdom", Women at Work, Vol. 2, 1980, 
Pe 18. 
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Baroness Seear!/2 feels that the pay position for women relative 
to men has improved and that the most important reason for the remaining 
difference is job segregation. She found that over one-half the equal pay 
cases were withdrawn. Some were settled privately, but there is no reason 
to explain the remaining cases. A possible explanation is that they were 
initiated by uninformed complainants who had little chance of success. Six 
per cent of the cases were resolved by formal conciliation and over 40% of 
the cases which went to the tribunal were won by the complainant. 


THE SEX DISCRIMINATION ACT 1975 


The Sex Discrimination Act (SDA) which amended The Equal Pay Act 
is much wider in scope - it also covers “indirect discrimination". The 
Equal Opportunity Commission was given its powers under the Sex Discri- 
mination Act. The EOC uses these powers to take cases to the tribunal and 
to conduct formal investigations. The EOC wants to identify and remove 
indirect discrimination which helps maintain job segregation. The EOC has 
a promotional role as well as a law enforcement role; the Commission 
provides documents on "good equal pay policy” to change practices and 
attitudes. There are positive discrimination provisions in the SDA which 
allow special training and employment for girls and women only in an 
attempt to remove job segregation. 


INFRINGEMENT PROCEEDINGS BY THE EUROPEAN COURT OF JUSTICE (ECJ) 


The European Community argued that the United Kingdom was not 
fulfilling its obligation under the Equal Pay Directive 19/5 because the 
legislation required a job evaluation plan in the establishment before it 
would provide equal pay for work of equal value. The UK argued that there 
were practical difficulties in interpreting equal value since the criteria 
for equal value were too abstract to be used by courts. Equal value would 
only work where there was a system in use which had been reached by 
agreement. The ECJ upheld the European Commission's application!/4 in the 


Commission of the EC v. United Kingdom. !/5 


1?72Baroness Nancy Seear is one of Britain's leading experts on equal pay 
policy. 


173"The Wage Gap in the United Kingdom", Women at Work, No. 2, 1980, 
p- 18. 


174McCrudden, Christopher, “Equal Pay for Work of Equal Value: the Equal 
Pay (Amendment) Regulations 1983", Industrial Law Journal, Vol. 12, 
No. 4, December 1983, p. 199. 


175case 61/81 - [1982] ICR 578 (ECJ). 
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The ECJ said, 


notwithstanding the employers" wishes, if necessary 
in the context of adversary proceedings, the Member 
States must endow an authority with the requisite 
jurisdiction to decide whether work has’ the same 
value as other work, after obtaining such infor- 
mation as may be required .l/6 


RESPONSE TO ECJ DECISION 


The ECJ gave its judgement in July 1982; in August of that year 
the Department of Employment made proposals to amend the EPA to bring it 
in line with the ECJ decision. In February 1983 the department published 
a consultative paper and consultative draft regulations —- Department of 


Employment, Amendment of the Equal Pay Act 1970, Feb. 1983. The consul- 
tation paper was revised and some changes were made in the draft 


regulations, Department of Employment, Amendment of the Equal Pay Act 1970, 


July 1983.1/ 


Equal Pay (Amendment) Regulation 1983 amends the Equal Pay Act of 
1970 by an order of s.2(2) of the European Commission's Act 1972 which 
allows a designated Minister to implement EC obligations by order. In this 
case the Secretary of State for Employment was chosen by the European 
Commission. 


The substantive amendments to the EPA are dealt with in the 
Equal Pay (Amendment) Regulations 1983. The procedural changes are dealt 
with in a separate set of regulations; the Industrial Tribunals (Rules of 


Procedure) (Equal Value Amendment) Regulations 1983 which amend the 
industrial tribunal (rules of procedure) regulations 1980. 


PURPOSE OF THE AMENDMENTS 


The purpose of the proposed amendments is to extend EPA to allow 
women to claim equal pay for work of equal value even where there is no job 
evaluation plan. It will also allow a claim of equal pay if an existing 
job evaluation plan discriminates by sex. The previous provisions for like 
work or jobs rated equivalent will continue. 


The draft order provides for equal pay where a woman is employed 
in work which is "in terms of the demands made on her (for instance, under 
such headings as effort, skill and decision) of equal value to that of a 
man in the same employment” (the new s.2(c))- This provision would operate 
only where they are not employed in like work and their work has not been 
rated as equivalent under a JES. 


176;1982] IcR 599, par. 13, referred to in McCrudden, p. 199. 
177Bellace, Janice R., "A Foreign Perspective", in E.- Robert Livernash 


(ed.), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p.- 149. 
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NEW PROCEDURAL REGULATIONS 


Under the new procedure an applicant will make her claim with the 
industrial tribunal. Next an ACAS officer will attempt conciliation. If 
this does not work and the case is not withdrawn, the case will proceed 
to the industrial tribunal. In some cases there may be a pre-hearing 
assessment when the tribunal may warn the parties that costs may be awarded 
against them. 


If the case goes on to a full hearing, the tribunal will decide 
whether the claim falls within the new equal value provisions or under the 
existing legislation. If it falls within the new provision, the parties 
will be advised that they may settle at any time. If the tribunal finds 
there are no reasonable grounds for an equal value claim then the appli- 
cation will be dismissed. The case may also be dismissed at this stage if 
the employer shows a material difference between the jobs and the employee 
does not show the variation is due to a difference in sex.!/8 


ASSESSMENTS - INDEPENDENT EXPERTS 


If the claim is not dismissed the value of the job will be 
assessed by independent experts. The tribunal must commission a report 
from a panel of experts designated by the ACAS. The experts cannot be 
employed by the ACAS nor be members of its council. The experts will be 
chosen for “their wide experience in industrial relations including job 
evaluation". The experts do not have to use formal job evaluation, yet 
they will need to consider the demands made on employees when they make 
their assessments. 


The tribunal and parties will get a copy of the experts’ report. 
The tribunal can ask the experts to account for or explain anything in the 
report and the parties can make representations on the experts' reply. 
This is a change from the earlier draft regulations. An expert may be 
called as witness and cross-examined by both sides, and each side may call 
one expert witness of his or her own. 1/79 


The tribunal may accept the report or reject it if it is unsatis- 
factory and commission another report by a different expert. The tribunal 
makes the final decision. If the tribunal decides that the jobs are of 
equal value and the employer has no defence, then the tribunal will award 
equal pay. The public will pay for the cost of the experts. 


1785 xplanatory note to draft order of Sex Discrimination Act, 1983 
Department of Employment. 


179"United Kingdom, Equal Pay Law Revised", European Industrial Relations 
Review, No. 120, p.- 20. 
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EQUAL OPPORTUNITIES COMMISSION 


The Equal Opportunities Commission has the authority to undertake 
investigations within the Equal Pay Act to abolish discrimination. The 
Commission may issue non-discriminatory notices and review the implemen- 
tation of the Equal Pay Act. The Commission may also assist people who 
want to assert their rights in the form of legal action, especially if the 
complainant raises an important principle or the individual cannot be 
reasonably expected to take necessary steps without assistance. The 
Secretary of State may also refer questions to the industrial tribunal .180 


JOB EVALUATION 


The legislation adopts the concept of job evaluation. In most 
cases the tribunal will accept the employer's job evaluation plan; the Act 
does not require employers to use a JES, but if they do it must be free of 
discrimination. A survey of the British manufacturing industry found that 
43% of the establishments had job evaluation for manual workers and 32% for 
non manual workers.18l 


Under the new s.1(5A) the equal value provision is excluded if a 
woman's and man's job are rated differently under a job evaluation scheme. 
A JES may be directly or indirectly discriminatory; the burden is on the 
complainant to convince the tribunal that there are reasonable grounds to 
believe the job evaluation scheme discriminates on the grounds of sex. If 
the complainant cannot show how it discriminates she will not have the 
right to equal pay. 


Seear says that the section relying on job evaluation is the most 
widely used, and since less than one third of all employed persons were 
covered by a JES, only a minority of women could benefit from the Act. 


Seear recognized that extensive job evaluation was required, yet 
she also realized it would not be practical to make job evaluation manda- 
tory for all employers; she suggested the use of outside experts in the 
form of “court appointed consultants" or a “standing comparability board” 
instead of untrained tribunal members. Seear expected that many employers 


180"praft EEC Commission Report on Equal Pay”, European Industrial 
Relations Review, No. 58, November 1978, p. 38. 


18lMcCrudden, “Equal Pay for Work of Equal Value: the Equal Pay 
(Amendment) Regulations 1983", Industrial Law Journal, Vol. 12, No. 4, 
December 1983, p- 200. 


182"piscrimination - Equal Pay Rule Change”, Labour Research, Vol. 72, 
No. -10, 1983. 


183seear, Nancy, “Equal Pay Policy - Implementation in Great Britain", 


in Ronnie Steinberg Ratner (ed-), Equal Employment Policy, Temple 
University Press, 1980, p. 261. 
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would introduce their own job evaluation preg rather than have government 
experts make the decisions and changes. !8 


DEFENCE OF MATERIAL DIFFERENCE 


Section 1(3) provides a defence for the employer if there is a 
“genuine material difference (other than sex)". This creates a distinction 
between "like work" and "JES cases” and new “equal value” claims. In the 
former cases the burden is on the employer to prove that the variation 
is due to a “material difference". In “equal value” claims, once the 
employer proves a “material difference” exists the burden shifts to the 
employee to prove the variation is due to a difference in sex. 


In the original claims, the employers' defence was restricted to 
personal differences between the two employees, such as seniority, 
performance rating, and red circling. The new provision is much wider, it 
will not limit the defence to personal factors but may allow other factors 
such as market forces. 


Criticisms of the New Equal Value Provision 


1. The new equal value provision applies only if the other provisions do 


not, so it may _ be seen as "second best" to other equal pay 
entitlements. 


2. The changes are complex and technical and will deter many women from 
making claims. The wider defence available to employers will also make 
it harder for a claim to succeed. 


3. There was a one-year delay in implementation and no backdating of 
claims, so there was a further_period of one year where the community 
principles were not applied. 


4. The new equal value claim is not on an equal footing with the existing 
equal pay provisions. The new claim is subject to a more difficult 
procedure; the onus is on the claimant to show a difference is due to 
sex, and the defence for employers is wider. 188 


184pe1lace, Janice R., "A Foreign Perspective", in E. Robert Livernash 


(ed.), Comparable Worth Issues and Alternatives, Washington, D.C.: 
Equal Employment Advisory Council, 1980, p. 140. 


185"Equal Pay: The New Formula”, European Industrial Relations Review, 
No. 115, September 1983, p. 22. 
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The tribunal will have new powers for equal value claims; it may hear 
the employer's argument before the case is heard and dismiss the 
complaint at this point.189 


The new provisions do not give enough power to amend application of 
collective agreements which prevent equal pay for equal value .190 


An equal value claim still requires a woman to choose the person she is 
to be compared with, and if she is given an award by the tribunal it 
only applies to her personally, even if there are other identical 
cases. 


Finally, the house only approved the regulations with the following 
proviso: "this house believes that the regulations do not adequately 
reflect the 1982 decree on the ECJ and Article 1 of the EEC equal pay 
directive of 1975".192 


United Kingdom, Equal Pay Law Revised", European Industrial Relations 
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UNITED STATES 


LEGISLATION - THE EQUAL PAY ACT (1963) 


In December 1961, President J.F. Kennedy established a Commission 
on the Status of Women to examine the role of women in the country and to 
make recommendations if needed. Some of the recommendations were acted 
upon; an interdepartmental Committee on the Status of Women and a Citizen's 
Advisory Council were created in 1963. The federal Equal Pay Act was also 
passed in 1963. 


The Equal Pay Act was signed into law June 10, 1963, it became 
effective the next day as an amendment to the Fair Labor Standards Act 
(1938). It requires employers to pay both sexes equally for work which 
demands equal skill effort and responsibility which is performed under 
similar working conditions. The Act allows for wage differentials if 
certain factors are present: seniority, merit, quality and quantity of 
work performed and other factors which are unrelated to sex. The Act 
prohibits employers from reducing wages to equalize men's and women's pay. 
The intent of Congress in naming the Act was that it "not be invoked to 
mandate equality of pay for jobs of different contents".193 


An employee may claim up to two years back wages, liquidated 
damages and double damages for willful violation of the Act, as well as 
court costs. Compliance officers make routine inspections and often 
investigate without a complaint having been made. In most cases there is 
voluntary compliance; 95% of the cases are settled out of court.194 In 
1970, discrimination on the grounds of sex and race was found at AT& T. A 
settlement of $15 million dollars in adjustments to be paid to 15 000 
employees was reached. It was also agreed that wage rates would be 
adjusted by 23 million dollars each year, and an affirmative action program 
was adopted. The settlement also covered management employees. Seventeen 
thousand employees, of which 10 000 were women, received wage adjustments 
of $14.9 million. A further 7 000 employees, including 4 200 women, 
received $7 million in back pay. This was the first major settlement 
reached under the 1972 amendment to the Equal Pay Act which extended the 
Act to professional and management employees. 


A problem with the legislation is that compared jobs must be 
substantially equal which does not allow the comparison of jobs of 
comparable worth. 


193Golper, John B., “The Current Legal Status of ‘Comparable Worth' in the 
Federal Courts", Labor Law Journal, September, 1983, p. 565. 


194Greenberger, Marcia, "The Effectiveness of Federal Laws Prohibiting Sex 
Discrimination in Employment in the United States", in R. Steinberg 


Ratner (ed.), Equal Employment Policy, Temple University Press, 1980, 
p. i113. 


195 thidemep. 114. 
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Comparable worth is a concept calling for measuring the 
relative values to the employer of disparate jobs, specifi- 
fically of those done primarily by men and those done 
primarily by women, through the application of job evalua- 
tion and other systems that so far as possible eliminate 
sex bias by attaching objective weights consistently across 
job families to factors inherent in the determination of 
graduation of skill, effort, responsibility, and working 
conditions. 196 


Under the Equal Pay Act, equal pay for equal work was mostly 
achieved by the end of the 1970s. Only about 20% of working women are 
employed in jobs which are held by both men and women. The majority of 
women are located in occupations where women make up over 70% of the job 
classification. Such occupational segregation keeps women in low-paying 
jobs. 197 It has been suggested that more vigorous, widespread, consistent 
government enforcement is needed to implement the legislation. There must 
also be a willingness to use the sanctions provided in the Act. A narrow 
interpretation of the equal pay principle has prevailed, so the Equal Pay 
Act, 1963 really only provides for equal pay for equal work. 198 


EXECUTIVE ORDER 11246 


Executive Order 11246 was passed in 1964. It prohibits employers 
who discriminate from receiving federal contract funds. It was expected 
that employers would agree to remedy discrimination rather than lose 
valuable government contracts. In 1968, the Order was amended to include 
sex discrimination. The scope of the order is broader than the Equal Pay 
Act, yet it is limited to employers who receive government funds. The 
Executive Order is enforced by the Office of Federal Contract Compliance 
Programs (OFCCP) which is part of the Labor Department. There is no 
express provision for appropriate right of action under the Executive 
Order, so individuals must rely in the OFCCP to enforce the Order. Yet 
many compliance agencies have not made vigorous enforcement attempts, and 
the OFCCP has failed to require such an effort to be made to enforce the 
Order. 199 


196coo0k, Alice H., “Comparable Worth: Recent Developments in Selected 
States," Labor Law Journal, August 1983, p. 495. 


197tpid., Pe 495. 


198cGreenberger, Marcia, “The Effectiveness of Federal Laws Prohibiting Sex 
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TITLE VII OF THE 1964 CIVIL RIGHTS ACT 


Title VII of the Civil Rights Act of 1964 prohibits discrimin- 
ation in employment based on sex, race, colour, religion or national origin 
by employers of 25 or more employees, public and private employment 
agencies, labour unions and organizations which administer apprenticeship 
programs. Title VII prohibits discrimination in any term and condition of 
employment such as wages, fringe benefits, and job classification. 

Title VII guidelines are issued by the Federal Equal Employment Opportunity 
Commission (EEOC). The EEOC guidelines state that Title VII supersedes 
state laws which prohibit or limit women's employment. 


Title VII is a broad civil rights law in which sex is only one of 
the prohibited grounds of discrimination in employment. Sex was added as a 
prohibited ground on the last day of debate. The Senate was concerned with 
this addition because it did not want a conflict to arise between Title VII 
and the Equal Pay Act. As a result it passed the Bennett Amendment which 
stated that the provisions of the Equal Pay Act should not be nul li fied .290 
The Bennett Amendment states: “It shall not be...unlawful...for any 
employer to differentiate upon the basis of sex in determining the amount 
of wages or compensation paid or to be paid to employees of such employer 
if such discrimination is authorized by [the Equal Pay Act]”.201 


There has been a lot of debate over the relation between the 
Equal Pay Act and the Bennett Amendment. The basic issue concerns the 
scope of the Bennett Amendment. Did it limit comparisons under Title VII 
to those of the Equal Pay Act, or did it permit broader treatment by 
including the comparable worth concept? The argument against comparable 
worth was that the Bennett Amendment provided no action under Title VII 
when it was actionable under the Equal Pay Act. The argument for compar- 
able worth was that a claim for comparable worth may not exist under the 
Equal Pay Act yet a claim could be made in the alternative under Title VII 
because the amendment only meant that the four Equal Pay Act defences would 
also constitute a defence to Title VII actions. The EEOC accepts the 
broader view, which includes comparable worth. 202 


There were mixed rulings in the courts until the decision of 
Gunther v. County of Washington (Oregon) .203 In this case the Supreme 
‘Court ruled in favour of the broader interpretation, which does not limit 
discriminatory wage suits to equal pay for equal work; however, the 
decision was a narrow one. The court avoided the issue of comparable worth 
by finding that the claim was based on intentional sex discrimination which 
lowered wages. The case proceeded on this ground. Justice Brennan 


200Golper, John B., “The Current Legal Status of ‘Comparable Worth" in the 
Federal Courts", Labor Law Journal, September, 1983, p. 566. 
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concluded that Congress did not intend “to insulate such blatantly discri- 
minatory practices from judicial redress under Title VII".204 The judgment 
did not indicate under what circumstances comparable worth claims would be 
appropriate because it did not use the comparable worth standard in its 
decision. "Thus, the long-run status of comparable worth remains 

unclear”. 


One author has noted that in every case which has dealt with 
comparable worth, the courts required that there be an allegation of 
intentional discrimination before the case may proceed. A possible 
explanation is that the courts do not want to become involved in making a 
subjective assessment of job value.296 The case of Briggs v. City of 
Madison297 established that the use of prevailing market rates is not a 
valid defence for an equal pay case. The Briggs case also defined the 
burden which is placed on the plaintiff. The plaintiff must present a 
prima facie case under Title VII by showing that she is a member of a 
protected class, occupies a sex segregated classification, is paid less 
than a sex-segregated classification which is occupied by men, and the two 
segregated classifications involve work that is similar in skill, effort, 
and responsibility. Once the plaintiff has met these prima facie 
requirements, the burden shifts to the employer to paowids a legitimate 
non-discriminatory reason for the wage dif ference. 298 


Title VII has had limited success; “an insufficient budget and 
administrative ineptitude have limited EEOC's ability to mount an agressive 
enforcement campaign”. 209 Another problem is that enforcement is left up 
to individual complainants through private lawsuits. The financial burden 
of the court process, as well as fear of retaliation, hinders complainants 
from seeking enforcement of their rights. A further problem is that the 
Act does not encourage employers to eliminate discrimination before they 
are sued. There are no penalties under the Act, and many employers would 
prefer to wait until an action is brought to change the discriminatory | 
practices.210 
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UNIONS 


A number of unions and women's organizations have advocated equal 
pay for jobs of comparable worth. They have been active in seeking compar- 
able worth wage adjustments in compliance with Title VII and have reached 
some out of court settlements such as the one which resulted from the 
American Federation of State, County and Managerial Employees" (AFSCME) 
strike in San Jose, California. The unions which have been most effective 
represent workers with diverse jobs in large organizations which have 
numerous women workers in positions that allow them to promote comparable 
worth. There must also be a high enough proportion of males to allow a 
wage comparison between male and female jobs.211 


If more unions begin to bargain for comparable worth, employers 
of non-union organizations may review their pay scales and remedy discrim- 
ination rather than have their employees become interested in unionization. 
This same result may occur if there is a judicial trend in favour of 
comparable worth. This may be what is needed to push the employer into 
taking proactive measures. This will be especially true of employers who 
employ large numbers of unorganized white-collar workers. 


Collective bargaining becomes important at the point of implemen- 
tation of job evaluation study findings. Most job evaluation experts do 
not assign wages to evaluated jobs. This is left up to the employer or to 
the bargaining process. 


SELECTED STATES 


Sixteen states have laws that go beyond equal pay for equal work 
and call for equal pay for comparable worth. They are: Alaska, Arkansas, 
Georgia, Idaho, Kentucky, Maine, Maryland, Massachusetts, North Dakota, 
Oklahoma, Oregon, South Dakota, Tennessee, West Virginia, California and 
Minnesota. The last two states have just recently adopted their legis- 
lation; it applies only to state employees. Originally, Pennsylvania was 
also on this list. This state had enacted a comparable worth law in 1955 
but ey cae it with one following the language of the Equal Pay Act in 
1968. 


2llgoziara, Karen S., Pierson, David A. and Johannesson, Russell, E-., “The 
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Lawyers seem to feel that there is little to be gained by using 
state legislation, because the ground work for interpreting comparable 
worth has been laid down in the federal jurisdiction in Gunther v. County 
of Washington (Oregon). For this reason, the use of Title VII is preferred 
in litigation. Apparently only Pennsylvania has tested its laws in the 
courts. 


States are now using another kind of legislation; various bills 
require the state's department of personnel or other bodies to examine 
their job classification systems for evidence of sex bias and to undertake 
further studies to provide recommendations for reconstructing those systems 
so they are bias free and are evaluated only on the basis of job content 
and job requirements. For this reason, the most effective vehicle for 
comparable worth presently is not legislation but studies which lead to the 
implementation of comparable worth policy in state employment. 216 


Most studies are monitored by a committee which has strong 
employee representation. Some job evaluation consultants insist that 
employees participate in their studies. There are two reasons for this: 
(1) employee input is important because these are people who are familiar 
with the actual content and staffing of the jobs evaluated; and (2) if both 
labour and management participate in the study, the recommendations will be 
more acceptable to all parties. It may also be valuable to include 
representatives of women's groups and academics in the study. Maryland and 
Nebraska did not include these groups in their committees, and the reports 
were critically received with the recommendation that they be reviewed 
under such representation. 


CALIFORNIA 


In 1981 California adopted amendments to the State's Code which 
gave the State's Department of Personnel the task of reviewing and 
analyzing existing studies and providing this information to a policy 
committee of the legislative and bargaining parties on an annual basis. 218 


The American Federation of State, County and Municipal Employees 
Union (AFSCME) local 101 represents about 2 000 employees in clerical, 
administrative parks and recreation, library and airport refueling 
positions in San Jose, California. Following hard negotiation and a 
week-long strike, comparable worth adjustments were written into their 
collective agreement. The basis for the adjustment was a study which 
showed that predominantly male jobs paid more than traditionally female 
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jobs requiring comparable skills and responsibility. The contract provided 
for wage adjustments over a two-year period of 15% and 73% respectively. 

Of the 210 classes, 62 were affected, with adjustments scheduled for both 
predominantly female classifications and mixed sex-job classes. This will 
not eliminate the wage differential, but now that this issue has been 
recognized, it will come up again at the bargaining table.219 "The city 
predicted layoffs and financial ruin if the two-year, $4.8 million package 
was ordered by the court. Such effects have not taken place.220 The 
settlement was based on a job evaluation scheme by Hay Associates. It 
included factors such as know-how, problem solving, accountability and 
working conditions. The jobs were rated on these factors and then divided 
into 15 grades for comparison. The study found that many women's jobs were 
paid 25% less than comparable men's jobs.22l 


CONNECTICUT 


Beginning in 1979, Connecticut adopted a series of three Bills 
which developed from a mandated study of sex segregation through the job 
evaluation of benchmark jobs to an evaluation of all job titles in the 
state's classified service.222 In Connecticut, the unions bargained for 
the establishment of “equity funds" to be set up in bargaining units which 
are predominantly female. The purpose is to build up enough funds to 
enable equity adjustments over a number of years.223 Connecticut has a 
long-term approach based on collective bargaining with unions. The first 
phase is a job evaluation study which will examine every job title in the 
state and will bring the jobs in line with the point evaluation system. 
When this is complete, in 1984-1985, the second phase of salary adjustment 
will begin. In the meantime the state pays between 1% and 1.9% of the 
payroll into escrow accounts called equity funds which will accumulate and 
become a source of payments to underpaid categories of workers. It is 
assumed that the funds will be continued and may be increased in each 
bargaining term. This is a “three pronged approach to the achievement of 
full equity in compensation: collective bargaining, the establishment of 
equity funds, and the acceptance of a gradual though not infinitely drawn 
out, achievement of compensation equity”. 


219xoziara, Karen S., Pierson, David A. and Johannesson, Russell, E., “The 
Comparable Worth Issue: Current Status and New Directions", from Labor 
Law Journal, Vol.” .34, No. 8, August, 1983, .p. 508. 
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IDAHO 


Idaho has a statute which covers the private and public sectors. 
In 1975 further legislation was adopted which required the Civil Service 
Commission "to determine the relative worth of each classification”. 
This law was implemented in 1977 by a job evaluation study based on the 
point value of jobs. The state compensation specialist says this has 
resulted in "a high degree of internal consistency in compensation 
practice”.226 As a result of the implementation of this study, women's 
salaries have increased by an average of 16.2% while men's went up 6.8%. 
The wages of secretaries increased from 20% to 30%.227 


In Idaho the amounts of adjustment needed in predominantly female 
occupations were between 10% and 30%. It seems that these costs were 


absorbed in one appropriation. Wages in 1 100 job classifications were 
adjusted at a total cost of $7 million.228 


ILLINOIS 

In 1982 Illinois adopted a Bill which provided for a study of 
comparable worth in all state job classifications. The study began with a 
pilot project which sampled male and female dominated occupations. The 
study is now under way and is using 24 benchmark classes. 229 
NEW JERSEY 

A Bill was introduced to provide for a study of sex segregation 
through job evaluation. "The object is to achieve pay rates proportional 
to the value attributed to the job whether or not work is similar”. 
NEW YORK AND MAINE 

New York and Maine initiated studies without permission and 


appropriation from the legislatures. The majority unions bargained with 
the state employer for a jointly administered comparative worth study to be 


225Cook, Alice H., "Comparable Worth: Recent Developments in Selected 
States", Labor Law Journal, August 1983, p. 498. 
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designed and monitored by a joint committee of labour and management. In 

each case the state agreed in bargaining to provide funds to pay the costs 
of employing expert consultants and the committees’ administrative 

ae oy in Maine $100 000 was provided, and $500 000 was provided in New 
York. 


MINNESOTA 


In 1982, Minnesota adopted amendments to statutes that “autho- 
rized studies and established a procedure for implementing comparability 
adjustments within the next biennium".232 The Legislative Commission on 
Employee Relations is to recommend the appropriate amount of adjustments to 
the legislature. The amount may be for full implementation in one biennium 
or over a longer period. Funds are appropriated and then the money is 
assigned to the different bargaining units based on the number of underpaid 
classes they represent. The actual distribution of the salary increases 
within each bargaining unit is negotiated through the collective bargaining 
process. Estimates of the total cost of implementation of pay equity have 
ranged between $17.9 million per year to bring the salary of each female 
class up to the lowest salary for a male job with the same or fewer points 
rating, to a maximum cost of $39.8 million which would include bringing 
each female class up to the highest salary of a male job with the same or 
fewer points rating. 233 In January 1983, the Department of Employee 
Relations submitted to the legislature a list of female-dominated 
occupations which were underpaid in relation to the average salary for 
male-dominated classes at the same point level. The legislature then 
approved a biennial appropriation of $21.8 million. This amount was 
designated separately from funds appropriated for general wage adjustments 
for all state employees. If a similar amount is appropriated in 1985, pay 
equity will be implemented within four years. 


WASHINGTON 


The experience in Washington shows the gap which may occur 
between recommendations and implementation. A study was completed in 1974, 
the Governor received the report and wrote $7 million into the budget to be 
used to begin making adjustments in pay. The Governor's successor rejected 
the study's findings despite the fact that a similar study on management 
salaries was put in effect a year earlier and this increased her own salary 
as Governor. After many years a Bill was introduced to implement the 
findings over a ten-year period. The Bill was not passed .234 
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This was a landmark study because it was the first public sector 
attempt to use a point factor job evaluation technique for the express 
purpose of comparing jobs traditionally held by women with those tradi- 
tionally held by men to analyze the potential disparity between them. The 
study was done by Willis and Associates, who took great care to eliminate 
potential sex bias in the study. Points were assigned to four factors: 

(1) knowledge and skill; (2) mental demands; (3) accountability; 

(4) working conditions. One hundred and twenty jobs were selected for 
evaluation. Female-dominated classifications were those composed of 70Z or 
more women, and male-dominated classes were made up of 70% or more men. It 
was found overall that the salaries in female dominated jobs was only 80Z 
of that of the male dominated jobs. 235 In 1983, a7Uss. District, count 
Decision affirmed discrimination based on application of Title VII. 
Depending on final methods of resolution, annual increases in payroll costs 
of $100 million and back payment of over $600 million could be required. 
The decision is being appealed. 


235Remick, Helen, “Comparable Worth - Washington", in R. Steinberg Ratner 
(ed.), Equal Employment Policy, Temple University Press, 1980, p. 405. 
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CONCLUSIONS 


In reviewing current developments in equal pay, distinction 
should be made beween pay discrimination and occupational discrimination. 
Statistical reports on equal pay from various jurisdictions are often 
confusing because, in stating relative earnings of men and women, they 
typically combine sex discrimination in pay with adverse effects on 
earnings caused by job segregation. In the first instance, equal pay deals 
with lower pay for women where the work is the same, substantially the 
same, or of equal value as measured by job evaluation techniques. In the 
second instance, lower earnings for women, due largely to effects of job 
segregation are not a matter of proper pay for the job being performed. 
Such lower earnings result rather from the fact that women generally have a 
different and lower level of job mix than men and that they experience 
other conditions such as those related to aspirations and hours of work 
which fall under the general umbrella of affirmative action. Canadian 
literature, for example, indicates that women earn about 60% as much as 
men. It is estimated that such women's earnings could be raised to between 
70% and 85% of men's earnings by the achievement of equal pay for work of 
equal value. The remainder is the challenge of affirmative action. 


Since the early 1950s equal pay legislation has been expanding in 
the jurisdictions examined. There has been a clear trend toward the 
adoption of equal pay for work of equal value in place of equal pay for the 
Same or substantially the same work. A comparison of legislation and 
implementation procedures may be found in Appendix 6. 


The ILO can take much credit for the promotion of this issue 
since its early stages of evolution. The EEC has taken a very firm 
approach, enforcing and monitoring its Equal Pay Directive very strictly in 
member states. Various levels of government have adopted legislation, 
often strongly worded, which addresses more or less effectively the equal 
pay issue. All of these reflect a growing commitment to the principle of 
equal pay. 


The principle implementation routes are: a) regulatory and 
administrative agencies using education, conciliation, complaint proce- 
dures, with referral to tribunals and special or general courts; b) civil 
litigation; and c) the collective bargaining arena. In some jurisdictions, 
leadership has been exhibited by governments by applying equal pay within 
their own bureaucracies. 


Like most other laws, legislation concerning equal pay encounters 
certain problems in its application. Creating rights and obligations also 
implies creating or adapting enforcement mechanisms. As could be expected, 
the enforcement mechanisms are not always adequate. Indeed, the scope 
of the laws themselves is sometimes quite limited, thus restricting the 
interpretation by the judiciary of what the legislation has meant. 


In addition, enforcement usually means litigation which poses 
certain problems in itself. Litigation is typically restricted to a 
complaint-based, case-by-case approach which makes it expensive and time- 
consuming. The litigation approach has other disadvantages as well. 
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For example, commitment to the policy may vary from one judge to another. 
Moreover, the enlightenment of the judiciary usually follows by a number of 
years that of society in general because of its practice to rely on 
established precedents. The judicial process is a costly and lengthy one. 


Through this process there may also be various ambushes. Typical 
enough is the situation in the United States, where strong cases for women 
are often settled quite generously out of court, while the weaker ones move 
through the judicial system with the result that precedents are established 
which will constrain future action by government and individuals. 


Such problems in the judicial process emphasize the advantages to 
be gained from education and attitudinal change intended to substitute 
voluntary action by employers for coercion and litigation. However, in 
spite of the above difficulties, undeniable progress is being made by 
reason of the various legislative attempts. It is said that equality is 
mainly a matter of attitude and that it has little chance of success 
without attitudinal change. Perhaps so, but attitudes do not and will not 
change in a vacuum. There is thus need for sound law, regulation and 
education in a dynamic system such as ours. 
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APPENDIX 1 


ILO CONVENTION No. 100 


Remuneration for Men and Women Workers for Work of Equal Value* 
The General Conference of the International Labour Organisation, 


Having been convened at Geneva by the Governing Body of the 
International Labour Office, and having met in its Thirty-fourth Session 
on 6 June 1951, and 


Having decided upon the adoption of certain proposals with regard 
to the principle of equal remuneration for men and women workers for work 
of equal value, which is the seventh item on the agenda of the session, 
and 

Having determined that these proposals shall take the form of an 
international Convention, 


adopts this twenty-ninth day of June of the year one thousand nine hundred 
and fifty-one the following Convention, which may be cited as the Equal 
Remuneration Convention, 1951: 


Article l 
For the purpose of this Convention, 


(a) the term "remuneration" includes the ordinary, basic or minimum 
wage or salary and any additional emoluments whatsoever payable 
directly or indirectly, whether in cash or in kind, by the 
employer to the worker and arising out of the worker's 
employment ; 


(b) the term “equal remuneration for men and women workers for work of 
equal value” refers to rates of remuneration established without 
discrimination based on sex. 


Article 2 


1. Each Member shall, by means appropriate to the methods in operation for 
determining rates of remuneration, promote and, in so far as is 
consistent with such methods, ensure the application to all workers of 
the principle of equal remuneration for men and women workers for work 
of equal value. 


*Date of coming into force: May 23, 1953. 
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This principle may be applied by means of, 
(a) national laws or regulations; 


(b) legally established or recognised machinery for wage 
determination; 


(c) collective agreements between employers and workers; or 


(d) a combination of these various means. 


Article 3 


Where such action will assist in giving effect to the provisions of 
this Convention measures shall be taken to promote objective appraisal 
of jobs on the basis of the work to be performed. 


The methods to be followed in this appraisal may be decided upon by the 
authorities responsible for the determination of rates of remuneration, 
or, where such rates are determined by collective agreements, by the 
parties thereto. 


Differential rates between workers which correspond, without regard to 
sex, to differences, as determined by such objective appraisal, in the 
work to be performed shall not be considered as being contrary to the 
principle of equal remuneration for men and women workers for work of 
equal value. 


Article 4 


Each Member shall co-operate as appropriate with the employers' and 


workers' organisations concerned for the purpose of giving effect to the 
provisions of this Convention. 


to es) ts 


Articles 5, 6 and 9-14: Standard final provisions. 


Articles 7 and 8: Declarations of application to non-metropolitan 


territories. 
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APPENDIX 2 


EQUAL PAY DIRECTIVE, 1975* 


Article 1 


The principle of equal pay for men and women outlined in Article 119 of the 
Treaty, hereinafter called 'principle of equal pay" means for the same work 
or for work to which equal value is attributed the elimination of all 
discrimination on grounds of sex with regard to all aspects and conditions 
of remuneration. 


In particular, where a job classification system is used for determining 
pay, it must be based on the same criteria for both men and women and so 
drawn up as to exclude any discrimination on grounds of sex. 


Article 2 


Member States shall introduce into their national legal systems such 
measures as are necessary to enable all employees who consider themselves 
wronged by failure to apply the principle of equal pay to pursue their 
claims by judicial process after possible recourse to other competent 
authorities. 


Article 3 


Member States shall abolish all discrimination between men and women 
arising from laws, regulations or administrative provisions which is 
contrary to the principle of equal pay. 


Article 4 


Member States shall take the necessary measures to ensure that provisions 
appearing in collective agreements, wage scales, wage agreements or indi- 
vidual contracts of employment which are contrary to the principle of equal 
pay shall be, or may be declared, null and void or may be amended. 


Article 5 
Member States shall take the necessary measures to protect employees 
against dismissal by the employer as a reaction to a complaint within the 


undertaking or to any legal proceedings aimed at enforcing compliance with 
the principle of equal pay. 


*There are ten ‘articles in alls) 75/117/EEC. 


28) 


Article 6 


Member States shall, in accordance with their national circumstances and 
legal systems, take the measures necessary to ensure that the principle of 
equal pay is applied. They shall see that effective means are available to 
take care that this principle is observed. 


Article 7 


Member States shall take care that the provisions adopted pursuant to this 
Directive, together with the relevant provisions already in force, are 
brought to the attention of employees by all appropriate means, for example 
at their place of employment. 
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APPENDIX 3 


REASONABLE FACTORS: CANADA 


The Commission has also identified, by guidelines, nine 
“reasonable factors” that may justify differences in what men and women are 
paid. They are: 


Different Performance Ratings 


Where individual performance is above or below average, if the 
difference is in line with a formal system of performance appraisal that 
workers have been told about. 


Seniority 


Where a wage and salary administration “provides that (employees) 
receive periodic pay increases based on their length of service with the 
employer". 


Red Circling 


“Where the position of an employee is re-evaluated and as a result is 
down-graded, and the wages of that employee are temporarily fixed, or the 
increases in the wages of that employee are curtailed, until the wages 
appropriate to the down-graded position are equivalent to or better than 
the wages of that employee.” 


Rehabilitation Assignments 


“Where an employer pays to an employee wages that are higher than 
justified by the value of the work performed by that employee while that 
employee recuperates from an injury or illness of limited duration.” 


Demotion Pay Procedure 


“Where the employer reassigns an employee to a position at a lower 
level because of 


(i) the unsatisfactory work performance of the employee 
caused by 


(a) the deterioration in the ability of the employee 
to perform the work, 


(b) the increasing complexity of the job, or 


(c) the impaired health or partial disability of the 
employee or other cause beyond the control of the 
employee, or 


(ii) an internal labour force surplus that necessitates 


the re-assignment of the employee to a position at a 
lower level, 


pate VA ae 


and the employer continues to pay to the employee the same wages that he 
would have paid if he had not re-assigned the employee to a position at a 
lower level.” 


Phased-in Wage Reductions 


Where the wages of an employee are gradually reduced because of 
unsatisfactory work performance as set out under demotion pay procedures 
above. 


Temporary Training 


"Where for the purposes of an employee development program that is 
equally available to male and female employees and leads to the career 
advancement of the employees who take part in that program, an employee is 
temporarily assigned to a position but receives wages at a different level 
than an employee who works in such a position on a permanent basis.” 


(None of these factors justifies a difference in wages unless they are 
applied consistently and equitably in calculating and paying the wages of 
all male and female employees employed in the same establishment and doing 
work of equal value.) 


Labour Shortage 


Where, in a particular job classification, an employer must pay 
premium wages to attract workers. 


Change in the Work Performed 


Where, in particular job classification, positions are re-classified 
at a lower level because of a change in job content and the employer 
continues to pay the group the same wages that would have been paid had the 
position not been re-classified. 


(Where an employer invokes either labour shortage or change in work 
performed, the Commission will compare the jobs and pay of complainants 
with those of a control group to see whether the labour-shortage or job- 
content situations are truly exceptional.) 


(For example, if a group of women complained that they were paid less 
than a group of men for work of equal value, it would not be enough for the 
employer to say this was because of a labour shortage or a change in job 
content. It would also have to be shown that a third type of work of equal 
value performed by men was paid at a lower rate than the work done by the 
higher-paid group.) 
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APPENDIX 4 


A GUIDE TO INTERPRETATION OF THE FOUR CRITERIA: CANADA 
Skill 


Under guidelines adopted by the Commission, skill includes “any type 
of intellectual or physical skill required in the performance of (the) work 
(concerned) that has been acquired by the employee through experience, 
training, education or natural ability, and the nature and extent of such 
skills of employees employed in the same establishment shall be compared 
without taking into consideration the means by which such skills were 
acquired by the employees”. 


Effort 


Effort is taken to include “any intellectual or physical effort 
normally required in the performance of (the) work”. 


When the efforts of workers are compared, 


(i) “such efforts may be found to be of equal value 
whether such efforts were exerted by the same or 
different means", and 


(ii) “the assessment of the effort required in the 
performance of the work of an employee shall not 
normally be affected by the occasional or sporadic 
performance by that employee of a task that 
requires additional effort.” 


Responsibility 


This is assessed “by determining the extent to which the employer 
relies on the employee to perform the work having regard to the importance 
of the duties of the employee and the accountability of the employee to the 
employer for machines, finances and any other resources and for the work of 
other employees”. 


Working Conditions 


These include “noise, heat, cold, isolation, physical danger, condi- 
tions hazardous to health, mental stress and any other conditions produced 
by the physical or psychological work environment”. But they do not 
include "a requirement to work overtime or on shifts where a premium is 
paid to the employee for such overtime or shift work”. 
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AITHdVaSOT Tad 


Compétence 


Luxembourg 


Pays~Bas 


Royaume-Un ft 


Notification aux employés : 
" @ducation " 


La Lol a falt !*objet de publicite 
dans les revues syndicales et les 
publications feminines. 


Une brochure publlée par te gouverne- 
ment a eté distribueée. On a également 
fait de la publicite a la télévision. 


Campagne publicitaire Intensive du 
gouvernement; guide concernant | "EPA 
et brochures destInées aux employeurs 
et aux employes distribuées au grand 
publice ta Commisston de I'égalité 
des chances donne également des 
renselgnements et des consellse 


Dispositions particulleres 


On peut établir des comparal sons avec 
une entreprise analogue, c'est-a-dire 
qu! ut! Ilse une échelle de salalre 
anal ogue . 


1) L'Etat of fre des services de 
specl all stes Indépendants qul 
peuvent évaluer les taches. 


2) 1! y a également des évaluattions 
ef fectuées avant I"audition de la 
cause e 


3) La Commisston de I'egalite des 
chances donne des conselfls aux 
particullers et aide quelquefols 


= 


ceux-cl a déposer la plainte. 


Organisme féeminin 


ced at 


Competen ce 


France 


Greéce 


Irlande 


Italie 


NotI fication aux employés : 
" @ducation " 


L'article 11-L432-3-1 exige de |'em- 
ployeur qu'il fournlsse au syndicat et 
aux employés, sur demande, un rapport 
sur la sIltuatton. En outre, des avis 
dolvent étre affichés sur le Ileu de 
travall ou une amende sera Imposée. 
(art. 6, Lol du 22 décembre 1972). 


Les syndicats obtlennent des rensel- 
gnenents de |'employeur concernant 
\"application du principe. Les 
employeurs dolvent alder les syndicats 
a renselgner les employés. 


Les employés ont 6té notiflés par le 
truchement d'une campagne publicitaire 
et des brochures ont été distr Ibuées. 


Le gouvernement a declaré que les 
dispositions de la directive ont été 
portées a I'attentlon des employés sur 
le Ileu de travail et au cours de 
réuntons avec les syndicats. 


Dispositions particulleres 


1) La pelne peut étre dif férée. 

2) Les plans d'egalite et les rapports 
sur les sltuatlons ou les progres 
reallsés peuvent, dans certalns 
cas, faire l'objet d'une alde de 
"Etat. Ltarticle 18 exige que des 
rapports sur les progrés réallsés 
solent presenteés par les empl oyeurs 
ayant 300 employés ou plus en 1984 
et plus de 50 employés en 1985. 

3) Article 15: Il est Institue un 
Consell supérieur de |'égalite 
professionnel le entre les hommes et 
les femmes, leque! est chargé de 
particlper a la definition, a la 
mise en oeuvre et a I'application 
de la politique (L330-2). 


Ne stapp!lique qu’au secteur prive et 
aux travall leurs autonones. Cecl est 
contratre a la directive de la C.E.E. 


Agent de I"egallté. La definition du 
salalre conporte des primes Indivi- 
duel les et des pensions. 


L'article 18 prevolt que, tous les 
ans, le gouvernenent dolt presenter au 
Parlement un rapport sur !'applicattion 
de la Lol. 


Organisme feminin 


Comité de |'emplol feminin. 


LE 


Compétence 


Canada 


Australle 


Suede 


Etats-Unis 


Belg! que 


Danemark 


Répub!I I que fédér ale 
al lemande 


Notification aux employés : 
" 6ducation " 


Role de ta Commission canadlenne des 
droits de la personne 


Les employeurs dolvent promouvolr 
l"égalité. 


En vertu du titre VII fart. 7lla)], 
I"employeur dolt afficher des avis 
concernant les renselgnements néces- 
salres aux employés pour déposer une 
plainte. 


L'article 8 prevolt que le texte de la 
convention dolt étre annexé aux regles 
concernant |'executton du travall 
afin d'en Informer tes employés.e II y 
a également une brochure (CTF) qul 


explique lta convention collective 
ne 25. 


Le Consel! de I'@gallté a publlé des 
brochures @ducatives. 


La notification des employés n'est pas 
pratique courante. La directive a été 
envoyée aux parties de la convention 
collective pour en assurer le 
respect « 


Disposttions particulleres 


Le Consel!l de I'égalité et | ombudsman 
en matiere d'égalite delivrent des 

injonctions pour des Infractions a 
Il*article 3. En outre, !'empl oyeur 
est oblige de promouvoir actIvement 


l"égal i té. 


Consel! de coordination de |'égalité 
des chances d'emplol - chargé de 

1"@l adoration et de la mlse en oeuvre 
de politiques et de pratiques 


relatives a I"egallté des chances 
d'emplol 


1) Nomination d'un comlté spécl al 
chargé d'etudier le systeme d'éva- 
luation des taches, alns! que ses 
effets su’ la mise en oeuvre du 
princl pee 

2) Les syndicats ont un drolt Indé- 
pendant d'entaner des poursul tes 
judiclaires. 


Tous les deux ans, le gouvernement 
fédéral dolt informer | 'Assemblée des 
progres accamplts dans I'appl ication 
de |'article 119 et de ta directive de 
la C.E.E. 


Organitsme feminin 


Bureau de la maln-d'oeuvre feminine 
- mintstere du Travall 


Coml té de |'égallté entre les 
hommes et les femmes (Comité 
parlementalre - ministéere du 
Travall) 


Bureau de la maln-d'oeuwe 
feminine, mintstere du Travall 
(1920). Canmisston nationale des 
travall leurs faminins, ministere de 
la Santé, de 1'Education et du 
Blen-6tre social (1978) 


i 
_ 
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La Canmisston du travall feminin 
est rattachée au miInIstere du 
Travall - organi sme cons ultatl f 
(1974) 


Mintstere de la Jeunesse, de la 
Famtt le et de ta Santé (questions 
féminines d'ordre général); 
Diviston de la femme du minIstere 
de I"Intérleur. 


Competence 


Royaume-Un I 


ef 

Evaluation de la valeur 
du travall : 

" criteres " 


a) Travall analogue 

»b) Travall Juge équi valent 

cc) Travall de valeur égale 
(lorsqu'Iil n'y a pas de 
systeme d'évaluation des 
t&ches) (modi fication) EPA. 
Certains facteurs conme les 
exIgences en mattere d'ef fort, 
de qualifications et de prises 
de déclslon. Des spécialistes 
Indépendants peuvent ef fectuer 
l"éval uation des taches. 


Fardeau de 


la preuve 


1) L'employeur dolt faire 


2) 


la preuve d'une di ffée- 
rence tangible, puls 
crest |"employé qui dolt 
montrer que la di fférence 
est fondée sur le sexe. 
Le plalgnant dolt montrer 
qu'il a des motifs 
ralsonnables de crolre au 
caractére discriminatotre 
du systeme d'éval uation 
des taches (SDA). 


Mesures correctrices 


Arriere de salalre et 
danmages-Intéréts. Le 
Tribunal du travall peut 
fixer le montante 


Suppression de la discrimination 
qui existe dans les lols ou 

nul lite des di spostsions d'une 
convention ou d'un contrat qul 


sont contralres a la poll tiqu 
de |'égalité de rémunératton 


1) Le Secrétaire d'Etat (emplol) 
peut renvoyer les ordonnances 
concernant les salalres a la 
CAC qul ef fectuera les modi- 
fications nécessalres dans la 
comention col lective. 

2) Les accords col lectifs sont 
censés conporter une clause 
expresse d'égallté qui touche 
toutes les condi tions 
contr actuel les, y compris le 


salalire (modi fication). 


i} 
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Competence 


Irlande (sulte) 


Italle 


Luxembourg 


Pays-Bas 


Evaluation de la valeur 
du travall 
"Criteres " 


concentration et la force 
physique peuvent se canparer 
entre differents établisse- 
ments qui appartlennent au 


meme employeur ou a un 
a 
enployeur du meme endroite 


" Travall analogue " et 

" travail de valeur égale "; 
article 29 de la Lol de 1977 
concernant un salatre égal 
pour un traval!l de valeur 
égale. Les memes criteres 
sont utIlisés pour classer les 
postes et établir le salaire 
des hanmes et des femmes. 
Systeme de cotation numérique 
des emplols. 


Aucune discrimination dans la 
classificatione On a souvent 
recours a la comparal son des 

facteurs; ces dernlers dolvent 


étre cammuns aux deux sexes. 


L'évaluation des taches est 
generallsee. I! y a deja eu 
un systeme national. On peut 
étab lIr des camparalsons avec 
une entreprise analogue. 


Fardeau de la preuve 


Mesures correctrices 


L'article 14 de la Loi de 
1977 : amendes vartant de 
200 000 41 million de tires. 


Les syndicats reglent la 
plupart des conflits; on 
peut recevolr des danmages- 
Interéts. 


Suppression de la discrimination 
qui existe dans les lols ou 

nul lité des di spostsions d'une 
convention ou d'un contrat qul 


sont contralres a la po li tique 
de |"égalité de remunération 


L'article 19 (lol de 1977) 
preévoit ia prorogation de toutes 
les dispositions statutaires 
contralres a la Lol. Les lols 
contraltres sont sans effet, 


nul les et non avenues. 


= g0'L = 


Le gouvernement affirme qu'l| 
n'y a pas de dispos!Ition de ce 
typee Article 4 : toute provi- 
slon de ce type seralt nul le et 
non avenuee Toutes les conven- 
tions collectives garantIssent 
\"égallté de rémunération. 


En vertu de I'article 8, toute 
comention de ce type est nul le 
et non avenue. 


Competence 


France 


Greéece 


Irlande 


Evaluation de la valeur 
du travall : 
" criteres " 


L'article 5 preévolt les 
facteurs sulvants : connals- 
sances professionnel les, 
études ou experlence, degre de 
responsabllité, exigences 
physiques et psycholog! ques; 
autres qualltés comme la 
vitesse et la dextérite. 


Les criteres dolvent étre les 
memes pour les hommes et pour 
les fanmes; 11s dolvent étre 
exempts de discrimination 
fondée sur le sexe. 


I! n'est pas falt mention 
d'éval uation des fonctions 
dans la Lol. La valeur égale 
est déterminée par un agent de 
I"egalité. Certains facteurs 
sont énoncés : quali fications, 
ef fort physI que et psycholo- 
glque, responsabI lites et 
condittons de travail; on 


peut canparer et pondérer des 
facteurs, par exemple, les 


qualifications, !'effort de 


Fardeau de la preuve 


Crest t'employeur qui dolt 
faire la preuve 
(art. L 140-8). 


La preuve est difficile a 
faire si le plalgnant se 
fonde sur la Constitution 
pour reclamer |'égalite de 
traitement, étant donné 
qu'ti n'existe aucun droit 


=: 


a cet égard. 


L'auteur de la demande dolt 
faire la preuve de I'exis- 
tence d'un conflit. Dans ce 
cas, c'est 4 |'empl oyeur 
qu'il! Incombe de Justi fler 
que la difference n'est pas 
fondée sur le sexe. 


Mesures correctrices 


Dommages; |'employeur peut 
également étre tenu de 
prendre des mesures correc- 
trices (152-1, 152-2). 
Articles 3, 4 et 5 sur 
\"application du decret 

du 27 mars 1973. Amendes ; 
2 000 @ 20 000 fr. et (ou) 
deux mols a un an d'empri- 
sonnenent; ces pelnes seront 
peut-etre plus severes, sl 
la lol est rapportée. 


Les pelnes Imposées par les 
Inspecteurs du travall sont 
des amendes administratives 
(peuvent varler de 10 000 a 
100 000 dr.)- L'employeur 
peut en appeler de ces 
amendes devant les tribunaux 
cIlvils.e 


Les amendes varlent de 100 a 
1 000 Iivres.e L'empl oyeur 
dol t reprendre |'employeé et 
une amende dolt étre versée 
au profit du plalgnant; 
cette amende n'est pas supe- 
rleure a I'arrleré de 
salalre. 


Suppression de la discrimination 
qui existe dans les lols ou 

nul l1t@ des di spoststons d'une 
convention ou d'un contrat qul 
sont contratres a la poll tique 
de |'égalité de rémunération 


1! n'existe aucune disposition 
de ce type; I'article 123-2 
prevolt ta nul lIté. 


LOL? 


La nouvelle lol annule toutes 
les dispositions des lols et des 
conventions collectives qul sont 
contr alres au principe de 
l"egallté de traltement. 


Les dispositions de ce type 
seront nul les et non avenues 
(arte 5). 


Competence 


Bel gl que 


Danemark 


Rép ub I 1 que 
fédérale 
al lemande 


Evaluation de ta valeur 
du travall ; 
" criteres " 


Article 3; L'evaluation des 
fonctions ne dolt pas établir 
de distinction en ce qul 

touche le cholx de criteres. 


Seules les grandes soclétés 
ont des systemes d'éval uation 
des taches. DIstinctton 

étab Ite entre les travall leurs 
quall flés et non quali fiés; 
les criteres dolvent étre 
Indépendants du sexe. 


L'évaluation des taches cause 
partout un probleme a cause 
de ta catégorie du " travall 
léger " qul sous-évalue le 
salalre des femmes. Un comité 
a ete établl pour étudier la 
question. 


Fardeau de la preuve 


La nouvelle lol de 1980 


transfere le fardeau de la 


preuve : I'employé peut 
demander a |'employeur de 


luli donner ses ralsons; sl 
!"employé montre qu'il a un 


"motif légitime " de se 
plalndre, c'est a I'em- 
ployeur qu'fl Itncombe de 
prouver que ses actes 
étalent non discri- 
minatolres. 


Mesures correctrices 


iD) 


1) 


79) 


St l*employeur reprend 
l"employé, II dolt ful 
rembourser le salalre 
perdue Si |'employé ne 
retourne pas au travail, 
1! recolt une Indemnite 
representant six mols de 
salalre brut ou un 


montant égal a la perte 
suble. 


Déclarer des disposI- 
tions contraires nul les. 
L"'tndemité pouvant 
s'élever Jusqu'a 
vingt-six semalnes de 
salalre. 


Indemtsation pour la perte 
reelle suble 


Suppression de la discrimination 
qui existe dans les lols ou 

nul lite des disposislons d'une 
convention ou d'un contrat qul 
sont contratres a la polltiqu 
de |"égalité de rémunération 


Le gouvernement affirme qu'il 

n'y a pas de disposition de ce 
type et, dans le cas contralre, 
ces dispositions sont nulles et 
non avenues (arte 9, 10 et 11). 


ii) OB es 


Le gouvernement af firme 

qu' aucune disposition n'est 
Incompatible avec I'e@galité des 
remunerations. Toute comention 
ou disposition contraire ace 
principe est nul le et non avenue 
en vertu de la convention 
collective de 1973 et de la Lol 
32-1976. 


Le gouvernement affirme qu'l | 
n'exi ste aucune disposi tion de 
ce type; en vertu de I'article 3 
de la Constitution, ces di sposI- 
tions sont automat lquement 

nul les et non avenues et peuvent 
entrafner la nul lite de la 
comention tout entiére. 


Competence 


Canada 


Australte 


Suede 


Etats-Unts 


Eval uation de la valeur 
du travall 


" criteres " Fardeau de la preuve 


L'employeur dolt établir 
l"existence d'un facteur 
ral sonnable. 


Criteres, qualifications, 
responsabllités, effort et 
condittons de travall 


L'arbIitre considere la nature 
du travall, les quall fica- 
tions, les responsabilités, 
les conditions de travall 
(aucune ordonnance pour 
quantifier les facteurs). 
C'est la Canmission (CCAC) et 
non le gouvernenent fédéral 
qu! a campstence en matlére de 
fixation des salaires. 


L'employé doit montrer un 
lien possible entre |'acte 
reproché et le sexe de 
\"employé avant qu'une 
sanction solt Imposée. 


1) EPA - travat!l qui comporte Le plalgnant dolt présenter 


des qualifications, un 
ef fort et des responsa- 
bilités égales dans des 
conditions de travaltl 
anal ogues 


une cause blen fondée a 
premlere vue; puls, clest a 
|"employeur qu'Il Inconbe de 
donner une ral son a carac~ 
tére non discriminatolIre 
pour la différence de 
salalre. 


Mesures correctrices 


Cesser tout acte discrimi- 
natotre [arte 41(2)], 
réintégrer |" employe, 
Indemnisation, doanmages 


EPA - |'employé peut récla- 
mer un arrlere de salalire 
pouvant s'étendre jusqu'a 
deux ans, des donmages- 
Interéts et des danmages 
doubles (arrlereé de salalre 
pour une perlode de trols 
ans) pour une Infraction 
del Iberée. Egal ement les 
frals de cour. Willful 
Violation Act fart. 16a)] : 
amende pouvant s'élever 
Jusqu'a 10 000 $, perlode 
d'empr I sonnanent n'excedant 


pas six mols. 


Suppression de la discrimination 
qui existe dans les lols ou 

nul lite des di sposIsions d'une 
convention ou d'un contrat qul 
sont contralres a la poll tiqu 
de I'égalité de remuneration 


Oul, articles 2 et 10 de la 
LeC.D.P. 


=~ GO kis 


Le titre VI! annule les lols de 
Etat qui interdi sent ou 
restrelqent |'emplol des 
femmes. 


Competence 


Italle 


Luxembourg 


Pays-Bas 


Royaume-Un I 


Procedure relative aux plaintes 


Les Individus et les syndicats ont des 
recours; les tribunaux du travail 
vell lent au respect des droits. 


L'article 6 prévolt le renvol des 


conflits devant un tribunal ou un 
tribunal civil. 


L'employé qui agit en son propre nom en 
vertu de I'article 2 dolt obtenir I 'opi- 
nlon motivee d'un canlté de | 'égali té 
de remunération avant qu'il! solt donne 
sulte a la plalnte. 


Un syndicat particuller peut déposer une 
plalnte devant un tribunal du travall. 
L'Itndividu peut InterjJeter appel devant 
|*Employment Appeal Tribunal (EAT). 
Recours devant les tribunaux civils- 


Protection de |'employé qui exerce son drolt 


La Constitution prévolt I" il legallté du conge- 
diement pour cause de procedures prises pour 
assurer la conformité. En outre, la Lol 604 
(1966), congédienent Individuel, et la Lol 300 
(1970), statut des employes, restrelgnent la 
cessation d'emplol a des causes Justes et a 
des motifs Justi flés; sinon, le congedl ement 
est nul et non avenue 


Le congedl ement est Injuste si les motifs sont 


Il légauxe L'employé peut obtenIr des 
danmages-Intéréts. 


L'article 6 du décret extraordinaire prévol t 
que |'employeur doit obtenir un autorli sation 
avant de congedier un employé. 


La Sex Discrimination Act protége les employés 
qui exercent leurs droflts en vertu de | 'Equal 
Pay Act. En outre, les employés ayant 
vingt-six semalnes de service Joulssent du 
droit général de ne pas Stre congedié 

Inj ustement. 


Défense de | 'employeur 


L'article 1(3) de ta nouvel le modi fi- 
cation aJoute fa defense de " la 
di f ference matértelle véritable "a 
des facteurs personnels déja ex! stants 
comme I'anclenneté; on peut malntenant 
tenir compte des forces du marche. 


or Bear 


Competence 


BelgI que 


Danemark 


Rép ub! | que 
fédérale 
al lemande 


France 


Gréce 


Irlande 


Procedure relative aux plalntes 


La plainte est souvent réglée par 
|'entrenise du syndicat; en vertu de 
I"article 5, I'employé ou son repré- 
sentant peut porter I'affalre devant un 
tribunal ou une cour. Le syndicat peut 
représenter |'employé, méme sans son 
consentement e 


L'employé Individuel ou le représentant 
peut assurer la mise en application de 
la convention collective. Des tribunaux 
spacl aux tranchent les conflits de 
travail; on peut également avoir recours 
aux tribunaux civilse (Un grand nanbre 
de conflits sont réglés en vertu d'un 
accord - aucun n'a eté porte devant les 
tribunaux civils jusqu'a maintenant.) 


Les employés peuvent falre reconnaftre 
les drolts prévus par la Constitution 
devant les tribunaux du travail. Dans 
certalns cas, Ils peuvent Stre repr ésen- 
tés par le syndicat. 


L'Individu ou le syndicat peut s'adresser 
aux tribunaux ou aux tribunaux civils 
compétents, notamment les canmlsstons de 
conclil tation. 


L'employé ou I'assoclation de |"employé 
peut déposer une plaltnte devant les 
tribunaux clivits. 


L'employé peut s'adresser 4 un agent de 
\"egallté qui fera une recanmandation. 
Cette recommandation peut étre rati fiée 
par un tribunal du travall. 


Protection de |'employe qul exerce son drolt 


Article 7 = L'emplol ne peut prendre fin a 
cause de |"exercice du drolt. Ctest a 
l"employeur qu't! Incombe de montrer que 
I"emplol n'a pas pris fin pour cette ralson. 


L'article 3 de la Lol 32 (1976) assure la 
protection alns!I que I'indemnisation. 


S'appl I que également aux conventions col lec 
tives (art. 4). 


L'article 138 du Code civil : le congédl ement 
pour exercice du drolt est nul et non avenu. 
Ausst, lt'article 134 du Code civil et ta Lol 
sur la protection contre le congédl enent 
(notamment pour demander I"égallté de 
reémun er ation) « 


L"employé congédié sans ral son réelle nl 
sérleuse peut Stre réintegré et Il recevra 
un montant représentant au moins sIx mols de 
salaire plus les palements normaux en cas de 
congéediement et de fin d'emplol (L-123-5). 


Protection générale contre le congeédl ement 
resultant de poursul tes Judiclalres ou d'une 
plainte de I'employé visant @ mettre en appli- 
cation le principe de |'egalité de traitement. 


L*employeur qul congédie un employé pour avoir 
exerce son drolt conmet une Infraction. Il 
peut 6tre passible d'une amende et on peut [ul 
ordonner de reéintrégrer !'enployé dans son 
poste et de I'Indeml ser. 


Défense de | "emp loyeur 


I! y a quelques exceptions au projet 
de lol anti-discrimtnation. Le projet 
de lol prévolt une procédure spécl ale 
visant a établir ces exemptions. 


= aceon aes 


Exception prévue (L-123-2) lorsque le 
sexe est un facteur determinant dans 
I'accomplissement d'une tache. Une 
ll ste de ces emplols a été pw liée. 


Exceptions prévues en ce qu! concerne 
l'égalité de traltenent. Exceptions 
prevues lorsque le sexe de |'employé 
est un " facteur determinant ". 


" Motif autre que le sexe ", clest-a- 
dire anclenneté et su évaluation. 


Competence 


Canada 
(gouver nenent 
fédér al) 


Australle 


Suede 


Etats-Unis 


Procedure relative aux plalntes 


Individu ou groupe - tribunal d'appel a 
la Cour - on peut tenter d'en venir a un 
reglement a tous les stades; un conci lla 
teur peut tre nomme. 


La conciltation et |'arbiltrage Jouent un 

role Important (lol fédérale et lol de 

l"Etat) tribunal fédéral - la Common- 
wealth Conciliation and Arbitration 

Canmi sston (CCAC) Juge les affaires en 

mattere d'égalité de remuneration. 

1) Premler recours a !'ombudsman qul 
cherche a mettre les parties d'accord; 
!"ombudsman, |!'employé ou !'assocl a- 
tion de |"employé peut ensul te porter 
l‘affatlre devant les tribunaux. 

2) Les représentants syndicaux s'occupent 
des grlefs - velllent a la mise en 
application de la convention 
collective. 


Une accusation en vertu du titre VII 
déposée par la personne s'estimant !ésée 
ou en son nome La Commission fait 
enquete pour découvrir s'I! y a Juste 
cause; dans I'affirmative, elle tentera 
de conciller les partlese Sinon, ta 
Cammisston peut entamer des poursul tes 
clviles ou ta personne lésée peut le 
Chaque tribunal de district des 
Etats-UnIs a canpetence, sous reserve 
d'appel. 


faire. 


e 


Protection de |'employe qui exerce son droit 


Lol canadienne sur les droits de la personne 
(arte 45) 


Defense de | emp loyeur 


Facteurs ral sonnables pescrits 

[arte 11(3)], Le~C.-DeP. et ordon 
nances : différentes appreciations de 
rendement, anclennete, sur evaluation, 
affectation comportant des taches 
allégees, mode de rémunération en cas 
de rétrogr adation, réductton gr aduel le 


du salaire, affectation tanporalire a 


des fins de formation, penurle de 


maln-d' oeuvre et modi fication des 
+&@ches. 


Sr COk. > 


On dolt accorder la priorité a 
I"égallté - a moins qu'en des circor 
stances except ionnel les, des cons Idée- 
rations hautenent humanitalres 
militent en faveur du contralire, par 
exemple, le merite - s'Il est Indi s- 
pensable pour mleux exécuter le 
travall 


1) EPA - des différences de salalres 
sont permises en ralson de certains 
facteurs : anclenneté, merite, 
quali te et quantite du trawall 
accompl! et autres facteurs non 
11@s au sexe. 

2) Meme chose pour le titre VI! (prevu 
par le Bennett Amendment ). 


Compétence 


Royaume-Un | 


Ratification 
de la Conven- 


tlon n° 100 = Moyen de mise en oeuvre (constitution, 
de 1'O.leT. lois, conventions collectives) 
1971 1) Equal Pay Act 1970 (en vigueur en 


1975), mod! flée par ta Sex Discrimi- 
natton Act 1975, modi fiée une autre 
fols en 1983 (en vigueur en Janvier 
1984); (les réglements ont également 
été modi flés) 


Execution - mecanlsme 


1) Advisory Conciliation and Arbi tra- 
tion Service (ACAS) et Central 
ArbItratton Tribunal (CAC) 

CAC - plaintes provenant des 
syndicats 

ACAS - Tribunal du traall 

plalntes provenant de particullers - 


> 


appel a |'Employment Appeal Tribunal 
(EAT) 

2) L'Equal Opportunity Conmission (EQ) 
peut alder les particullers a 
presenter leur plalinte devant les 
+ribunaux du travall. 


Systeme d'Inspection 


Sur depot d'une plalnte, 


~ 


1"EQC peut proceder a une 
Inspection en vertu de la 
Sex Discrimination Act. 


(Ol 


Competence 


Irlande 


Italle 


Luxembourg 


Pays-Bas 


Ratification 
de la Conven- 
tion n° 100 


de 


1'O.1eT. 


Oul 


1956 


Oul 


1971 


Moyen de mise en oeuvre (constitution, 
lois, conventions collectives) 


1) Anti-di scrimination Pay Act 1974 


1) Article 37 de la Constitution (1948) 
Salaire égal pour travall égal 

2) Egallté de remunération entre les 
hommes et les femmes (1977) 
(Lof n° 903 du 9 décembre 1977) 


1) Reglement du Grand-Duché du 
10 jull let 1974 sur |'égallté des 
remunerations pour les hommes et 
pour les femmes 


1) Lof du 20 mars 1975, droit a 
I"égalité des rémunérations pour un 
travail! de valeur égale 


Execution - mecanIsme 


Agents de I'egalité et Tribunal du 
travail 


La Lof contient 5 arttIcles sur Ja mlse 
en oeuvre; tribunal - cour - certaines 


af faires sont renvoyées au chef de 
"Etat. 


inspection des ouvrages et des mines en 
vertu de l'article 5 


Canmisston de |'egallté des 
remunérations 


Systeme d'inspection 


Aucune Inspection of fi- 
clelle; !"agent de 

l"egallté est charge de 
la mise en application. 


Le rdle des Inspecteurs 
des ouvrages (qui sont 
considérés canme des 
agents de police) cons!Iste 
a suvelller la mise en 
oeuvre des lols se rappor- 
tant a I'anplol et a 
I"egallté - fondement ; 
article 37 de la ConstIitu- 
tion et Convention 

n° 100 de 1'0.1.T. 


=“00F = 


Ouvr ages et mines 
L'Inspection est 
responsable. 


Aucune Inspection of fi- 
clelle suv le Ileu de 
tr ava Il 


Competence 


Républt que fédér ale 
al lemande 


France 


Grece 


Ratt fication 


de la Conven- 
tion n° 100 
de [Ole lite. lol 
1956 1) 
2) 
1953 1) 
2) 
3) 
Oul (1) 


(2) 


(3) 


Moyen de mise en oeuvre (constitution, 


s, conventions collectives) 


eee aaa ccna een 


Constitution (lol fondamentale) 1949 
(art. 3) 

Lol concernant I'égalité de tral tement 
pour les hommes et les femmes en 


mttteu de travall - 1980 


Préambule de la Constitution de 1946 
(1958) 

Lol sur |I"egallté professionnel le 
(16 Jull let 1983) 


Loi de 1950 sur les conventions 
collectives (1971) 


Constitution de 1975 

[article 22(1)b)], égalité des 
remunerattons pour un travall de 
valeur égale 

Nouvelle lol - légi slatton complete 
en matiere d'egalite en 1984 
Convention collective nationale dont 
\"application est obligatoire en 


vertu de la lol 


Execution - mecanisme 


a 


Tribuval et droit d'appel a un tribmal 
de plus haute Instance 


1) Le Comité de |'égalité étudie 
toutes les questions ayant tralt 
a l'égall té. 


2) La nouvelle lol prevolt une " section 


de I'égallté des sexes " chargée de 
sulvre de pres les falts nouveaux et 
de conselller aux employés de col la- 
borer avec le Comité de | 'égali te. 

3) L' agent régional de I'égalité sult 
de pres les falts nouveaux et falt 
rapport au Mint stere. 

4) Le Comité de |'egallté falt partie 
du Ministere. 


Systeme d'inspection 


Le Conseil! du travaltl est 
charge de s'assurer qu'll 
n'exl ste aucune di scr imi- 
nation en mitteu de 
travail. 


Inspecteurs du travail et 
de la maln-d'oeuvre 
(article 5 de la Lol de 
decanbre 1972), les Ins- 
pecteurs des ouvrages et 
ceux qul oeuvrent dans le 
domaine de |' agriculture 
et du drolt du travail ont 
le devolr de velller a 
1"appl ication du princt pe 
de |'agallté de rémunér a- 
tion. Ils collaborent 
avec les agents de police 
et ceux qui font des 
enquetes criminel les. 


Les syndicats et un 
certain nonbre d'orga- 
nismes sulvent de pres les 
falts nouveaux et en font 
rapport au Ministre. 


=Anh 7 


Ratification 
de la Conven- 


tion n° 100 Moyen de mise en oeuvre (constitution, 

Compétence de 1'0.1.T. lois, conventions collectives) Exécution - mecanisme Systeme d'inspection 

Etats-Unis Non 1) Equal Pay Act of the Fair Labour 1) The Equal Employment Opportunity 1) EPA - Inspection 

(gouvernement Standards Act (1963) (salalre égal Commi sston (EEOC) fart. 11a)] 

fédéral) pour un travail égal seulement) 2) EEOC 2) La Commission et ses 

2) Titre Vil du Civil Rights Act (1964) 3) Of fice of Federal Contract Compliance représentants ont le 
(lol a caractere general sur les Progr ams pouvolr de mener des 
droits cilvils) I! est possible qu'il Inspections en vertu du 
fallle 6tablir ta discrimination titre VII, (art. 709). 
délibérée dans le cadre d'une récla- 
mation relative a une valeur 
canpar ab le 

3) ExecutIve Order 11375, afférent a 
| "Executive order 11246, en vue 
d'inclure le sexe (prévolt qu'un 
entrepeneur n'obtiendra pas de 
credits federaux s'I! pratique la 
di scr Iminat ton) 

Belg! que 1962 1) Convention collective de travall 1) Exécutlon souvent assurée par le L'Inspectfon du traval | 
n° 25 (15 octobre 1975) (@ I'échel le syndicat (Inspections sur place) 
nationale); application obligatoire 2) Commission du travail des fenmes 
par déecret royal 

Danemark 1960 1) Loft n° 32 (4 févrler 1976) sur Le contrdle de I'Etat est 


= 


= {Or = 


3) 


\"egallté de remunération pour les 
hommes et pour les femmes 

Projet de lol anti-di scriminattion 
(adopté en jull let 1978) 

Convention collective d'avwril 1973 
entre la Confédération des empl oyeurs 
(DA) et la Confédération des travail- 
leurs (LO) 


contraire a la pratique 
danolsee Les organltsa- 
tlons professionnel les 
assurent leur propre 
contréle et celul des 
autres parties. 


ANNEXE 6 


COMPARAISON, PAR PAYS, DES LOIS ET DES PROCEDURES EN MATIERE D'EGALITE DE REMUNERATION 


Rati fication 
de lta Conven- 


tion n° 100 Moyen de mise en oeuvre (constitution, 
Compétence de 1'0.1.T. lots, conventions collectives) Execution - mecanisme Systeme d'inspection 
Canada (gouvernement 1972 1) Lol canadtenne sur les droits de la 1) Tribunal de la Commission canadienne 1) Pam la Crs ale 
féderal ) personne (1977) (arte 11) des drolts de la personne plupart des Inspectlons 
2) Code canadien du travall (art. 38.1) fart. 39(1)] sont ef fectuees a la 
2) Direction des normes de travall - sul te d'une plalnte 
mintstere du Travall (art. 63 a68 et 2) Par I'agent des 
arte 76) affaires du traall - 
apres we plalnte ou 
sans qu'il y alt eu 
plainte 
Austr alte 1974 1) Equal Opportunity Act 1977 - 1) Différents tr tbunaux 
discrimination en general 2) Représentants syndicaux 


2) Dommages-Intéréts déterml nés - 
arbitrage obligatoire - lol 
fédér ale et lol de I'Etat 
C'est au syndicat qu'll 


Suede 1962 1) Lol de 1979 sur I'égalité des 1) Ombudsman a |'egalité et Conml sston Incombe de stassurer de la 
remunerations au travall (discri- de |'egalite conform| te. 
minatlon en genéral - toutes les 2) Tribunal du travail - volt a 
conditions de travall) i"appl ication des comentions 


2) Conventions salartales de sol idarite collectives 
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Compéten ce 


Québec 


Saskatchewan 


Yukon 


" Facteurs ralsonnables " qul justi flent 
une difference de salaire 


Article 19 : anclenneté, annees de 
service, merite, productivité ou heures 
supplémentalres non discriminatotres sl 
les criteres s'appli quent a tous les 
membres 


Anclennete, merite 
farte 17(1)) 


Anclenneté fart. 12(1)a)] 

Mertte Cart. 12(1)b)] 

Quantité ou qualité de fa production 
farts 1201 )cy}l 

Facteur autre que le sexe 

fart. 12(1)d)) 


Procedure relative aux plalntes 


La Canmisston tente de conciller les 
parties, puls elle fait des recanman- 
dationse On peut Interjeter appel 
devant les tribunaux en vertu de la 
Lol sur les poursultes sommalres. 


Le directeur des normes de traval| 
nanme un enqueteur et cherche a 
concilier les parties (art. 18). 

S1 aucun reglement n'est conclu, une 
commission des drolts de la personne 


ménera une enquete of ficlel le. Ne pas 


se conformer a la déciston consti tue 
une Infractton punlssab le par vole de 
déclaration sommatre de culpabilité. 
On peut Interjeter appe!l devant les 
tr Ibunaux. 


L' agent des normes de travall peut 
determiner le montant du salaire non 
payé. SI |'agent ne peut déterminer 
ce montant, |I'affalre sera remoyée a 
un consell consultatif. Le Consel|l 
des normes de travall menera une 


enquete. Droit d'appel a lta Cour 
supreme. 


Restr tct tons relatives au 
recouvrement du salalre - date 
ou montant limite 


Aucune 


Aucune restriction concernant le 
montant; les salalres sont évalues 
a partir du moment ou I'Infraction 
a été canml se. 


Aucwne 


= 1G (Gy 


Compéten ce 


Terr e-Neuve 


Terr!ttolres du 


Nord-Ouest 


Nouvel |e-Ecosse 


Ontar fo 


(le-du=Pr nce-Edouard 


" Facteurs ral sonnables " qui justi flent 


une difference de salalre 


Anclenneté Cart. 10(1)a)] 
Mertte Carte 10(1)b)] 


" Facteurs autres que le sexe " 
fart. 6(3)) 


" Facteurs autres que le sexe " 
fart. 5(2)] 


Systeme d'anclenneté lart. 33a)] 
Systeme du merite (art. 33b)] 
Quantité ou qualité de fia production 
Lact. 55c))) 

Tout " autre facteur que le sexe " 
{arte 33d)] 


Anclenneté fart. 7a)] 

Merite [arte 7b)] 

QuantIté ou quallté de ta production ou 
du rendement [arte 7c)] 

Les facteurs peuvent ne pas étre fondés 
sur la discrimination 


Procedure relative aux plalntes 


La plalnte présentée au directeur peut 
étre renvoyée au Ministre. Le 
Ministre peut renvoyer I'affalre a we 
caonmisslone On peut Interjeter appel 
devant les tribunaux. 


Une fols la plalnte presentée, un 
agent est nanmée par ta Commission 
(arte 7). S'I! n*y a pas de regle- 
ment, la plalinte sera renvoyee devant 
la Commisstone On peut Interjeter 
appe! devant la Cour supréme 

(art. 8). 


La plainte présentée au directeur; we 
enquete est effectuee. On cherchera a 
en arrlver a un reglement. S'Il n'y a 
pas de reglement, i'affaire est ren- 
voyee a un tribunal avec possibIlite 
d'interjeter appel devant les 


tr Tbunauxe 


L' agent des normes d'emplol falt 
enquete et rend une décilsion. Le 
directeur peut reviser la decision ou 
Interjeter appel fart. 33(4)]; Il ya 
une disposition penale a caracteére 
general; |'Infraction est punIssable 
par vole de déclaration sonmalre de 
culpabIi lite; 1! y a @galement un 
recours civil. 


Les plalntes sont présentées a la 
Commission et a ta Commission 
d'enquete. On peut Interjeter appel 


a 
devant la Cour supreme. 


Restrictions relatives au 
recouvyrement du salalre - date 
ou montant IIimite 


Aucune 


Aucwne 


Aucune 


L'évaluation de !' agent des norms 
d'emploi est limitée a 4 000 $. 

lf n'existe aucune restriction sl 
\"évaluation est ef fectuse par la 
Cour provincialee Limite - deux 
ans @ partir de la reception de 
l"avis par le directeur. 


La Cour supréme est IImitée a we 
parlode de douze mols avant le 
début ou ta fln des procédures. 
Aucune restriction pour la 
Canmlssfon des droits de la 
personne. 


= On 


Competence 


Gouvernement feder al 


Alberta 


Col ombI e-Bri tann I que 


Man! toba 


Nouveau-Br unswick 


" Facteurs ralsonnables " qul justl flent 
une difference de salalre 


nn nc cee Inn 


Evaluations de rendement différentes, 
anclennete, surevaluation, af fectations 
comportant des taches allégées, mode de 
remuneration en cas de retrogradation, 
reduction graduelle du salaire, af fecta- 
tion temporaire a des fins de formation, 
penurle de maln-d'oeuvre et modi fication 
des taches (ordonnances) 


Tout facteur autre que le sexe, si le 
facteur jJustifie normalement une 
di f ference 


Anclenneté, merite ou systémes qul 
mesurent la quantite ou la qualité de ta 
production fart. 6(2)1; autres facteurs 
que le sexe fart. 6(3)) 


" Facteurs autres que le sexe " de I'avis 
de la Commission des salalres 
fart. 40(3)] 


Qualifications professionnelles blen 
fondées, de |'avis de la Commission 


Procedure relative aux plalntes 


Le plalgnant est a l'orlgine d'une 
enquete; on peut tenter d'en arriver 
a un reglement a tous les stades; la 
Commi sston peut nommer un conclilta- 
teure S'Il n'y a pas de reglement, 
un tribunal des drolts de la personne 
peut S6tre nanmé. Quiconque ne se 
conforme pas a la déclston du tribunal 
est passIble d'amende. La déciston 
peut Stre portée en appel devant un 
tribunal. 


La plainte, qul est renvoyée par 
\"agent au survell lant et ensui te au 
directeur adjoint, peut étre entendue 
par la Commlsston des drolts de la 
personne (art. 20), la Commisson 
d'enguete et 1a Cour supréme de 
|'"Alberta (art. 33). 


Les enquétes sont renvoyées a la 
Commi sston d'enquete; s'il n'y a pas 
de reglement, elles sont renvoyées a 
la Cour supréme de la Colanble- 
Britanni que. 


Une fols I'enquete terminée, s'Il y a 
refus de palanent, le recouvrenent est 
alors ef fectue en vertu de la Lol sur 
le palement des salaires. La cause 
peut Stre renvoyée au Consell du 
travall et aux tribunaux de conté. 


Enquéte; la Canmlsston decide du 
reglement et cherche a concilter les 
parties. On peut Interjeter appel 
devant une canml sston d'enquete; 
Infraction punissable par vole de 
déclaration sommatre de culpabli11té. 


Restrictions relatives au 
recouvwrement du salalre - date ou 
montant limite 


Aucun montant limite; péertode 


limtte de deux ans precédant la 
plainte 


Recouvrement du salalre limite a 
la perlode de douze mols avant la 
fin ou le debut des procédures 
fart. 6(6)c)]. 


Le recouvwrement du salalre est 
limite a la perlode de douz mols 
précedant ta fin ou le début des 
procedures [art. 6(5)a)] 


Les salalres peuvent étre 
recouvres pour une perlode d'un an 
seulement précedant la date de 
reception des renselgnenents et de 
la plalnte. 


Aucwne 


ae ae 


Competence 


Nouvel | e-Ecosse 


Ontar fo 


1 le-du-Pr I nce-Edouard 


Quebec 


Saskatchewan 


Yukon 


Lol et article 


Labour Standards Code (arte 55) 
Human Rights Act - discrimination 
en general (art. 11) 


Lol sur les normes d'emplol (art. 33) 


Code des droits de la personne 
- discrimination en general (art. 4) 


Human Rights Act (art. 7) 


Charte des droits et IIbertés de fa 
personne (art. 19) 


Labour Standards Act, partie I11 
(arte 17) 


Labour Standards Ordinance (art. 12) 


Objet 


Salalires 


Taux de salaire 


Empl ol 


Taux de salalire 


Salalres 


Taux de salaire 


Taux de salalire 


Egallté de remuneration pour des 


fonctions equl valentes 


(cri teres) 


Meme traval! dans des conditions 
anal ogues, quall fications, effort et 
res ponsabl II tés anal ogues 


Travall sensiblement le meme 
conportant des quali fications, des 
responsabilités, un ef fort et des 
conditions de traall sensib lenent 
IdentIi ques 


Tr avall sensiblement le meme compor- 
tant un niveau de scolarite, des 
qualifications, une expertence, un 
effort, des responsabllItes et des 
conditions de travall égales 


Travall équivalent (clest-a-dire 
fonctions équivalentes) (art. 19) 


Travall analogue, quall fications, 
responsabllIites, effort et condi tions 
de travajJ! analogues fart. 7(1)] 


Meme travall dans des conditions 
anal ogues, quall fications, effort et 
responsabilités analogues 

fart. 12(1)) 


60m 


Competence 


Gouvernement fédéral 


Alberta 


Col omb! e-Bri tannI que 


ManI toba 


Nouveau-Br unswlick 


Terr e-Neuve 


Territofires du 
Nord-Ouest 


ANNEXE 5 


TABLEAU COMPARATIF DES LOIS FEDERALES ET PROVINCIALES : LE CANADA 


Lol et article 


Lol canadienne sur les droits de la 
personne (art. 38) 
Code canadien du travall (art. 38) 


Individual's Rights Protection Act 
(arte 6) 


Human Rights Code (art. 6) 


Lols sur les normes d'emplol, partie IV 
(arte 40) 


Lol sur les droits de la personne - 
generalites (art. 6) 


Code des droits de I'hanme - di scrimi- 
nation en general (art. 3) 


Human Rights Code (art. 10) 


Falr Practices Ordinance (art. 6) 


Objet 


Salaires 


Taux de salalre 


Taux de salaire 


Salalres 


Conditions d'emploi 


Conditions d'emploi 


Salalres, avantages socl aux 


Taux de salaire 


Egalité de rémunération pour des 


fonctions équivalentes 


(crt teres) 


Quall ficatlons, responsabilités, 
effort et conditions de trawall 


Travail analogue ou sensiblement 
anal ogue [arte 6(1)a)] 


Quall fications, ef fort, responsabli- 
li tés anal ogues ou sensIb lement 
analogues [art. 6(1)] 


Méme travall ou travall essentlel le- 
ment le méme - fonctions, responsa- 
bilites, services fart. 40(1)] 


Méme traval! ou traval! analogue dans 
les memes conditions de traval! ou 
des conditions de travall analogues, 
quall fications, ef fort et responsabl- 
lités analogues fart. 10(1)] 


Travail! analogue ou sensIblement 
anal ogue, fonctions ou services 
fart. 6(2)) 
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